
TOWNSHIP OF LOWER MAKEFIELD 
ZONING HEARING BOARD 

MINUTES – MAY 1, 2012 
 

The regular meeting of the Zoning Hearing Board of the Township of Lower Makefield 
was held in the Municipal Building on May 1, 2012.  Chairman Bamburak called the 
meeting to order at 7:00 p.m. 
 
Those present: 
 
Zoning Hearing Board: Paul Bamburak, Chairman 
    Jerry Gruen, Secretary 
    Keith DosSantos, Member 
    Anthony Zamparelli, Member 
    Mark Moffa, Alternate Member 
 
Others:    Robert Habgood, Code Enforcement Officer 
    Ross Boucher, Township Engineer 
    Barbara Kirk, Zoning Hearing Board Solicitor 
    Jeff Benedetto, Supervisor Liaison 
 
 
APPEAL #11-1621/11-1621(A) – JAMES AND TRACY FISH 
 
Mr. Bamburak stated this matter was continued from April 4.  With Mr. Fish this evening  
were Robert Snyder, Surveyor Division Manager at Pickering, Corts, & Summerson, and  
Joe Marrazzo, Boxwood Farms/Marrazzo Custom Homes, who were sworn in. 
 
Ms. Kirk stated Mr. Fish presented an Amended Plan showing the re-configuration of  
the structure of the house with a section that appeared to be encroaching into what was  
designated as natural resource protected area; and they had asked Mr. Fish to provide the  
relevant information as to the amount of the encroachment, which the Board could not  
determine off the Plan.  She stated there was also not a clear answer as to the actual  
amount for the rear yard setback that was being requested.  Ms. Kirk stated until that  
information was provided, the Board was not in a position to make a decision about the  
Application. 
 
Mr. Snyder provided a copy of a Plan which was marked at Exhibit A-6.   
 
Ms. Kirk stated she is not sure that Mr. Snyder has had the opportunity to review a copy  
of what had been marked as Exhibit B-7 which was the original Subdivision Plan for the  
entire Subdivision, showing this Lot.   
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Mr. Snyder stated Mr. Fish is positioning the house on the Lot to accommodate the  
concerns of the neighbors on Lot #6 and also to more properly orient the home with the  
cul-de-sac so they are looking toward the center.  Mr. Snyder stated the green line  
highlighted is the existing resource protection line shown on the Recorded overall  
Subdivision Plan for Boxwood Farms.  He stated the pink line is a proposed limit of  
grading which is the minimum amount that they feel is required to properly grade around  
the house.  He stated the blue highlighted line is where the new resource protection line  
would be to stay outside the limit of grading and also provide 15’ to the side of the house.   
He stated this reduces the resource protection area by 1,370 square feet.  He stated the  
proposed additional grading within the existing resource protection line is 970’ square  
feet. 
 
Ms. Kirk noted on the Plan, the corner portion of the house where Mr. Snyder has marked  
off at 15’ and 20’, the triangular piece will encroach into the existing resource protection  
area; and she asked Mr. Snyder what is the size of the triangular piece.  Mr. Snyder stated  
he feels that there was a prior Plan that the Board had showing it at 4.94 over the line,  
but he does not know the one diagonal distance that goes toward the rear of the house.   
He stated he could provide this in a Revised Plan and feels it could be 7’ or 8’.  Ms. Kirk  
stated this was the question that the Board had at the last Hearing.  She stated there is a  
Plan that shows the upper most part of that building line would extend 4.94’, but there is  
no way to calculate the area.  Mr. Snyder stated he was not aware that the Board needed  
this.  Ms. Kirk asked if there is a way he could do this calculation now based on the  
measurements for the size of the house, but Mr. Snyder stated he would only be able to  
provide an approximate amount. 
 
Mr. Bamburak stated they have to specify a percentage of the resource protection area. 
He stated it appears that they are going to reduce the protected resource area by 1,317  
square feet; and Mr. Snyder agreed and stated he felt that this was more of the issue  
since it is not just the building, but it is also the grading that is the encroachment. 
Mr. Bamburak stated if the Board were to grant a Variance, they need to see how it  
should be worded.  Mr. Snyder stated they explained to the builder that in order to come  
up with a number, they would have to determine what the grading would be and how  
many trees would be disturbed since this is the more critical issue.   
 
Mr. Gruen asked Mr. Snyder to outline the building envelope.  He asked the original  
building envelope the Planning Board approved for the Lot.  Mr. Snyder showed this on  
the Plan.   
 
Mr. Bamburak stated he is concerned about the total disturbance of the protected area of  
1,317 square feet.   
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Ms. Kirk stated because of the way this is designated on the Final Subdivision Plan, it  
does not indicate the specific type of resource protected area; but based on prior  
Testimony they have indicated that there are trees and a wooded area, so they will have to  
treat it as woodlands.  She stated they are not dealing with steep slopes, wetlands,  
floodplain, or water courses, and Mr. Snyder agreed.  Ms. Kirk stated if it is treated as  
woodlands, the resource protected area has to be at least 70% as undisturbed.  She stated 
she discussed this with the Township engineer; and based on the designation of what has 
been provided for the approximately 1,300 square feet of disturbance, it seems that they  
will be within the ratio of 70% or more as undisturbed wooded area, and Mr. Snyder  
agreed. 
 
Mr. Habgood stated this may be incorrect because the resources protection was done for  
the development as a whole and not on an individual lot basis for Boxwood Farms. 
Ms. Kirk stated this is the only lot that would be involved, but Mr. Habgood stated this is  
not the only lot that has resource protection land in the development.  Mr. Moffa stated  
the resource protection area they are looking at on this parcel counted toward the entire  
resource protection area that was necessary for the development, and Mr. Habgood  
agreed.  Mr. Habgood stated any disturbance of resource protection would have to be  
handled similar to a floodplain and in this case for this lot 100% of what is on this lot  
would have to be preserved unless a Variance is given.  Mr. Bamburak stated the  
Variance request would then be disturbance of 1,317 square feet resource protection area;  
and Mr. Habgood agreed adding this is approximately 10.9% based on the 12,100 square  
feet of resource protected area on this lot.  Mr. Snyder stated the proposed protected area  
is 10,784. 
 
Mr. Bamburak stated when the Subdivision Plan for the Development is drawn up, they  
draw a building envelope based on applying the appropriate setbacks from all the  
resource protected areas; but it does not appear that anyone looks at it to see how a home  
would fit in this box.  Mr. Habgood stated on the Plans they do draw a prototype structure  
in the building envelope to make sure that a house could fit in the building envelope. 
Ms. Kirk stated this was Exhibit B-7 which was presented at the last Hearing.  Ms. Kirk  
stated she feels the issue is that because of the configuration of the house on the lot in  
relation to the proposed cul-de-sac, this is where the disturbance will be most prominent  
as opposed to the house being built in accordance with the Final Subdivision Plan that  
was approved by the Township.   
 
Mr. Bamburak stated he assumes Mr. Fish has already looked at changing the angle of  
the house so that it fits within the building envelope, and he found it not to be desirable. 
Mr. Fish stated they have looked at whether it would fit in the existing plot; and while it  
will, the house would then face the neighbor’s house as opposed to facing the street.   
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He stated the neighbor to the north (Lot #6) would prefer that he move further off of his  
property line because the house would have been positioned right up against the property  
line.  Mr. Fish stated he would also prefer to shift the house as well so that it would  
provide a more appropriate position toward the cul-de-sac as opposed to the side. 
 
Mr. Bamburak asked if any thought was giving to having the front of the house look at  
the trees, rotating the house clockwise.  Mr. Fish stated they could do this but you would  
look at the side of the house from the cul-de-sac.  Mr. Fish stated the owners of Lot #6  
asked that they rotate the house counter clockwise so that it is moved further from their  
lot.  Mr. Fish stated he would also prefer a more direct view of the cul-de-sac.   
 
Mr. Bamburak stated his concern is that someone did come up with this Plan which  
preserved the resource protected area as required and had a building envelope within  
which a house could fit.  He stated the entire project was based on these design  
assumptions.   
 
Mr. Snyder stated the original Plan was from approximately ten years ago.  Mr. Marrazzo  
stated ten years ago the type of home they built and the market demands at that time fit a  
building envelope like this.  He stated markets and house designs have changed over ten  
years.  He stated the designs of the homes have changed from when the Subdivision was  
designed which is why they are here today.   
 
Mr. Gruen asked if any thought was given to the size of the homes when they applied for  
the Subdivision; and Mr. Marrazzo stated the design was a center hall Colonial, and the  
market has changed, and they are more of a custom home builder which changes how  
houses are designed.  Mr. Gruen asked the number of square feet for the proposed house,  
and Mr. Marrazzo stated it is just under 4,000 square feet.  Mr. DosSantos asked if that  
figure was contemplated when the original Subdivision was approved, and Mr. Marrazzo  
stated it was not.  He stated the footprint they used was a house that had been built before  
in Lower Makefield which was approximately 2,800 to 3,000 square feet.  Mr. Gruen  
asked the sizes of the rest of the homes in the development, and Mr. Marrazzo stated  
Lot #6 is 4,200 square feet on less than half an acre.  He stated the farmhouse that they  
moved is 5,200 square feet.  He stated Lot #4 is 5,200 square feet.  He stated Lots #2 and  
#3 are approximately 3,800 to 3,900 square feet.   
 
Mr. Bamburak stated he recalls that the only other Variance they have heard for this  
development was the need for a Variance to accommodate a handicapped access, and all  
the other houses fit within the allotted envelope, and Mr. Marrazzo agreed.   
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Mr. DosSantos asked if there is an environmental concern about building into the  
resource protected area, and he asked what it does if they cut out 1,300 square feet. 
Mr. Snyder stated the area really is just poison ivy, dead trees, and underbrush; and there  
is nothing of good quality.  Mr. Bamburak stated it was still to be preserved. 
 
Mr. Moffa asked how did it come to be that this particular home design was selected for 
this lot if it is true that a different house design would fit in the envelope.  Mr. Fish  
stated they were not looking for a Colonial home, and they discussed with Mr. Marrazzo  
the kind and size of home they wanted to build.  He stated when they looked at the lot  
and the build envelope, they felt the lot was fantastic, but the build envelope was a bit 
awkward; and this is why they are requesting the Variance.  Mr. Moffa stated this is a 
custom design; and Mr. Fish agreed and added that really each of the homes in Boxwood  
Farms are custom homes, and Mr. Marrazzo agreed.   Mr. Marrazzo stated most of the  
time they are working with a regular, rectangular-shaped building envelope, but in this  
case, they do not have this and it is an odd-shaped building envelope.  Mr. Moffa asked if  
the building envelope was taken into consideration in the design process or did they  
decide they will design what they want and hope to get the Variance; and Mr. Marrazzo  
stated it was actually just the opposite, and most of the reason they are here is because the  
neighbors on Lot #6 were very adamant that they wanted something done so that they  
would both get a little space.  He stated the neighbors on Lot #4 were also in favor of  
what was proposed.  He stated it would also orient the house toward the street.   
 
Mr. Zamparelli asked if they would be willing to add some resource protected area to  
mitigate if the Variance were granted, and Mr. Marrazzo stated he would.  Ms. Kirk 
asked where this would be added, and Mr. Snyder stated they could add more trees to  
the back corner by the basin. 
 
Mr. Habgood stated he is not sure that the Zoning Hearing Board could include this as a  
Condition as to put back resource protected area, he feels they would have to go back to  
the Planning Commission to make sure it is in compliance with the Subdivision. 
Mr. Bamburak stated they could grant the Variance with the Condition that trees are  
planted.  Mr. Snyder stated they could call it something else such as additional buffer  
trees that equal the area that they are reducing.  Mr. Marrazzo stated the would be putting  
in better trees as well.  Ms. Kirk stated if the Board were inclined to grant that Variance, 
she would recommend that Condition read that it would be subject to the planting of  
additional trees or other landscaped areas as determined appropriate by the Township and  
Township engineer.  Mr. Marrazzo stated this was acceptable. 
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Mr. Bamburak asked if the adjacent neighbors present this evening, and Mr. Marrazzo  
stated they are not. He stated they were at the original meeting, and they wrote a letter. 
Mr. Bamburak asked if they discussed the new Plan with them; and Mr. Marrazzo stated 
they did, and they were in favor of this.  Mr. Bamburak stated Mr. Marrazzo also  
indicated  that the other neighbor on Lot #4 is in favor of this; and Mr. Marrazzo agreed  
and added that the Board also has a letter from them.   
 
Mr. Bamburak stated if they were to put the house within the building envelope, it would  
have to be a front-loading garage which was probably one of the things they were trying  
to avoid as well since looking from the street, all you would see is garage; and Mr. Fish  
agreed. 
 
Ms. Kirk stated the Application also requested relief from Section 200-25B dealing with  
the rear and side yard setback.  She stated at one point she believes the rear yard setback  
was proposed to be 39.63’, and she asked if that is still accurate with respect to the new  
Plan; and Mr. Snyder stated it is 39.63’.  Mr. Snyder added that where he has the  
dimension highlighted of 18.36’ to the resource-protection area, it is 39.63’ to the  
property line.  Mr. Habgood stated the Township Ordinance states that when there is  
resource-protected land on the property, the setbacks are measured to the resource- 
protection line so the 18.36’ would actually be the setback for the rear yard.   
Mr. Snyder stated they do provide 40.10’ as a rear setback over toward the basin. 
He stated the way it is positioned it could be a side or a rear yard.  Ms. Kirk stated  
because of the position, this is why it is designated as a rear yard; and looking at the  
Plan the left side of the proposed dwelling will have a 15’ side yard setback, but the right  
side because of the small encroachment into the resource-protected area would actually  
be 0’ because it is being measured from the resource-protected line.  Mr. Snyder stated  
they are revising the resource-protection line to provide 15’.  Ms. Kirk stated she is  
talking about side yard setback and it would be 0’ on the one side.  Mr. Gruen stated it  
would actually be a minus.  Ms. Kirk agreed that it would be a negative. 
 
There was no one present to speak to this matter. 
 
A short recess was taken at this time. 
 
When the meeting was reconvened, Mr. DosSantos moved and Mr. Zamparelli seconded  
to grant the Variance from Section 200-25B whereby the rear yard setback will be 18.36’  
as shown on Exhibit A-6 and a side yard setback of zero feet on the left side of the Plan  
as shown on Exhibit A-6.  Also approved to grant Variances from Section 200-52 and  
200-51B6 whereby the sum of 1,317 square feet of resource protected area may be  
disturbed subject to the Condition that the property owner and/or developer will plant  
such additional trees or other landscaping materials as determined appropriate by the  
Township and Township engineer.  Motion carried with Mr. Gruen and Mr. Moffa 
opposed. 
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APPEAL #12-1626 – GREGORY AND KAREN GAGLIARDI 
 
Mr. Bamburak stated previously the map provided was not clear enough for the Board to  
determine what was needed.  Ms. Kirk stated at the last Hearing, the property owner  
indicated that the shed was originally located at the property at the time of their purchase  
and that they subsequently replaced a deck with patio pavers and a hot tub was installed  
unbeknownst to the owners without the appropriate Permit.  She stated because the  
property is adjacent to Oxford Valley Road, the Board needed the specific measurements  
for the rear yard setback as well as the exact impervious surface calculation.  She stated  
the location of the shed also did not meet the property line requirements under the  
Ordinance. 
 
Mr. Gagliardi presented a new Site Plan this evening, and this was marked as Exhibit  
A-3.  Impervious surface calculations were also presented, and this was marked as  
Exhibit A-4. 
 
Mr. Habgood stated based on what they submitted previously his calculations were close  
to what they were asking for previously so he believes that what they have shown on  
Exhibit A-4 is correct as well.   
 
Ms. Kirk stated the request was a Variance to Section 200-27B regarding impervious  
surface coverage where the maximum coverage allowed is 18%, a Variance to Section  
200-63A regarding the rear yard setback from the Collector Road which would normally  
be 80’ for reverse frontage, and a Variance from Section 200-69A14a with respect to the  
rear and side property measurements for the location of the shed which would require 10’  
for the side yard. 
 
Mr. Bamburak asked if the 80’ applies for the shed as well with respect to the rear yard  
setback, and Mr. Habgood stated it does.   
 
Mr. Habgood stated the patio requires a Variance from the special setback and the hot tub  
is on the patio. 
 
Mr. Bamburak stated they therefore need one Variance for the patio, two Variances for  
the shed, and one for the impervious; and Mr. Habgood agreed. 
 
Mr. Gruen stated everything is already built, and Mr. Gagliardi agreed. 
 
Mr. DosSantos stated the patio replaced a deck that was already in the setback, and  
Mr. Gagliardi agreed.  Mr. Gagliardi stated the deck and the shed were existing when 
they purchased the home. 
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Mr. Habgood stated in reviewing Exhibit A-3 it also appears that they need a side yard 
setback for the patio which is required to be 15’.  Mr. Bamburak stated 15’ is required  
for the patio and 10’ for the shed; and Mr. Habgood stated this is correct indicating that a  
shed is considered an accessory structure and the patio is not considered an accessory  
structure so it has to maintain the side yard setback that the dwelling would have.   
 
Mr. Bamburak asked if Mr. Habgood is satisfied with the new map provided, and  
Mr. Habgood stated he is. 
 
Ms. Kirk stated 18% is the permitted impervious surface coverage, and they are asking  
for 21%.  She stated the side yard setback for the shed is required to be 10’, and they are  
requesting a side yard setback of 3’.  The rear yard setback for the shed, due to the  
location of the property would normally be 80’ because of the collector road, and they  
are requesting a rear yard setback of 24.5’.  Ms. Kirk stated for the patio the side yard  
required is 15’, and they are requesting 5’, and the rear yard for the patio should be 80’,  
and they are requesting 43.5’. Mr. Gagliardi agreed with these figures. 
 
Mr. Gagliardi stated he does have letters from three neighbors in support of his requests,  
and he has pictures of the yard during the rainstorm of April 22 showing that there is no  
standing water on the property.  Mr. Bamburak stated one of the Board members was  
concerned about the owner of Lot #36, and Mr. Gagliardi stated this is one of the letters  
he has in support.   The three letters were marked as Exhibit A-5 and include letters from  
the owners of 1572 Brock Creek Drive, 1564 Brock Creek Drive, and 403 Lenape Lane. 
 
There was no one present to speak on this Application, and Testimony was closed. 
 
Mr. DosSantos moved, Mr. Gruen seconded and it was unanimously carried to grant all  
the relief requested. 
 
 
APPEAL #12-1627 – SUZANNE ROQUE-MUELLER AND KEVIN MUELLER 
 
Mr. Bamburak stated this matter was heard previously, and there were dimensions  
missing.   
 
Mr. Mueller provided this evening an updated Site Plan with calculations which was  
marked as Exhibit A-5. 
 
Mr. Bamburak stated Mr. Mueller was able to measure the location of the shed relative  
to a feature on the house.  Mr. Bamburak stated previously Mr. Mueller had indicated he  
felt the shed was 1.5’ from the property, but he has now determined that it is 3.58’; and  
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Mr. Mueller agreed and stated he previously tried to give a conservative “guesstimate.” 
He reviewed how he took the actual measurement.  Mr. Bamburak asked Mr. Habgood if  
he would be able to work with this drawing, and Mr. Habgood agreed he would. 
Mr. Bamburak stated the issue becomes a Variance for a 6.5’ encroachment into the side 
yard setback.  Ms. Kirk agreed and stated there was also a prior request for increased  
impervious surface.  She stated under the Code, the maximum is 18%, the actual 
property has 19.8%; and because of the placement of the storage shed, it would increase 
to 20.6%; and Mr. Mueller agreed. 
 
Mr. Bamburak stated they did not know how they had gotten to the 19.8%, and  
Mr. Mueller stated in 2005 the previous owner requested permission to put in a sunroom,  
and they removed a cement brick type footing and put in the sunroom and a little deck  
that is not pervious.  He stated the Site Survey Plan indicates that since there was no  
increase that it was just granted.  Ms. Kirk stated she believes that it was based on the  
submission of the Building Permit, and the original Plan provided by the Applicant that  
had been marked as Exhibit A-4 has a notation as follows:  “Zoning approved for the  
construction of a 14’ by 14’ one-story addition with a 14’ by 17’ open wood deck on the  
right rear of the house.  The addition and deck is to replace an elevated concrete and brick  
patio.  No net increase in impervious surface coverage.”  Ms. Kirk stated this was  
probably a 19.8% impervious surface existing even before that addition was built. 
Mr. Bamburak stated somehow it got to 19.8% in the past so the issue before the Board  
this evening is a .8% increase, and Ms. Kirk agreed. 
 
Mr. Mueller stated he also has a letter from his neighbor to the south in support, and this  
was marked as Exhibit A-6 and is a letter from the owner of 528 Countess Drive. 
 
Mr. Bamburak asked if he discussed the matter with the neighbor who would be adjacent  
to the shed, and Mr. Mueller stated that neighbor came to him the week before the  
meeting and indicated he was not going to attend. 
 
There was no on present in the audience wishing to comment on this matter, and  
Testimony was closed. 
 
Mr. Gruen moved, Mr. Moffa seconded and it was unanimously carried to approve the  
request as submitted on the Plan with a 3.58’ side yard setback for the shed and  
impervious surface to be increased to 20.6%. 
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APPEAL #12-1628 – JOSEPH MAXIAN 
 
Mr. Joseph Maxian was present and was sworn in.   
 
Ms. Kirk stated when Mr. Maxian was not available at the last Hearing, and because the  
Board has time constraints when Hearings need to be started on Applications, they  
opened the Hearing and had the documents marked as follows:  Exhibit A-1 was the  
Application, Exhibit A-2 was the Building Permit rejection letter from the Township,  
Exhibit A-3 was a copy of a two-page Plan for the property and the proposed addition,  
and Exhibit A-4 was the letter from Mr. Maxian to the Board requesting that the matter  
be carried until today’s date.  Exhibit B-1 was the Proof of Publication of the initial  
Hearing in the Yardley News, Exhibit B-2 was a copy of the Posting of Notice of Hearing  
at the property, and Exhibit B-3 was a copy of the letter with addresses sent to adjacent  
property owners as required by the Ordinance. 
 
Mr. Maxian stated he would like to have an addition.  He stated they have a concrete  
porch on the back of the breezeway, and he would like to extend the breezeway onto the  
concrete porch and it would go 5’ beyond the existing garage building.  He stated the  
Inspector felt this would have to go before the Zoning Hearing Board for approval. 
 
Ms. Kirk stated he is requesting a Variance to the rear yard setback as 50’ is required, and  
based on the Application, they are proposing 39’.  Ms. Kirk stated the property is a non- 
conforming structure, and this addition would increase that non-conforming structure so  
the Applicant is asking for a Variance under Section 200-86B1. 
 
Mr. Bamburak asked about impervious surface, and Mr. Habgood stated there are no  
impervious surface issues because everything on the Site Plan marked as Exhibit A-3 is  
existing.  Mr. Habgood stated Mr. Maxian is proposing to construct the addition over the  
existing concrete patio and existing walkway so there would be no net increase in  
impervious surface. 
 
There was no one present in the audience wishing to speak on this matter. 
 
Ms. Kirk asked if this is a one-story addition, and Mr. Maxian agreed. 
 
Testimony was closed. 
 
Mr. Zamparelli moved and Mr. DosSantos seconded to grant the Variance for a setback  
of 37’.  
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Mr. Bamburak stated the Plan shows that the property abuts the Delaware Canal, and he  
asked if there are any concerns with this, and Mr. Habgood stated there are not. 
 
Motion carried unanimously. 
 
 
APPEAL #12-1629 – EWA SADOK 
 
Mr. Edward Murphy, attorney, was present with Ms. Ewa Sadok, and Mr. James Ceglia,  
engineer, who were sworn in. 
 
The Application submitted was marked as Exhibit A-1.  Also submitted was a proposed  
Dwelling Plan consisting of one sheet, and this was marked as Exhibit A-2.  Notice of  
tonight’s Hearing was published in the Yardley News, and the Proof of Publication was  
marked as Exhibit B-1.  Notice of the Hearing was also posted at the property, and a copy  
of that Posting was marked as Exhibit B-2.  Notice of the Hearing was mailed to adjacent  
property owners, and copy of the letter with the list of owners was marked as Exhibit  
B-3. 
 
Mr. Murphy stated as is the typical practice in the Township when Zoning Hearing Board  
Applications are submitted, they are reviewed by the Board of Supervisors to determine if  
the Board would want to take a position with respect to the Application.  He stated  
several weeks ago this particular Application was presented to the Board of Supervisors,  
and the Board expressed concern about one element of the Application which was the  
requested relief to increase the height of the fence along the side and front yards.   
Mr. Murphy stated as a result of that concern, he received a call from the Township  
solicitor making him aware of it; and in response to that, he sent a letter last week to the  
Township solicitor with a copy to Ms. Kirk confirming that his client was prepared to  
withdraw that element of the Application from tonight’s Hearing. He stated what is in  
front of the Zoning Hearing Board this evening are two elements – the request to  
maintain the existing non-conforming front yard and the other a slight increase in the  
impervious surface ratio from the allowable 18% to 19.3%.   
 
Mr. Bamburak stated Paragraph 9B is now gone, and Mr. Murphy agreed.  Mr. Murphy  
stated if they wish, they could incorporate into the Record his letter to Mr. Garton a copy  
of which was provided to Ms. Kirk confirming the withdrawal of that element; and this  
letter dated 4/27/12 was marked as Exhibit A-3. 
 
Mr. Murphy stated if there is no objection, he would like to summarize the Application  
and have his Witnesses, if needed, confirm the accuracy of his summary; and this was  
acceptable to the Board.   
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Mr. Murphy stated the Application involves a property located in the R-2 District with  
150’ of frontage along Yardley-Morrisville Road and is 200’ in depth although not  
measured from the ultimate right-of-way line.  Mr. Murphy stated all calculations in the  
Township are required to be measured from the ultimate right-of-way line.  He noted the  
Plan marked as Exhibit A-2 where there is a clear delineation between the center line of  
Yardley-Morrisville Road, the edge of the cartway, the legal right-of-way, and the  
ultimate right-of-way.  He stated the ultimate right-of-way is a significant distance back  
from the edge of the cartway on Yardley-Morrisville Road.  Mr. Murphy stated the  
Ordinance in the R-2 would typically require a front yard setback of 40’; however, the  
Ordinance also requires that there be special setbacks applicable when you have frontage  
on an arterial or collector road.  He stated in this case the Ordinance indicates that  
Yardley-Morrisville Road is considered an arterial road so there is a special setback of  
100’ measured from the ultimate right-of-way line.  Mr. Murphy stated Exhibit A-2  
shows this dimension measured, and that dimension 100’ back from the ultimate right-of- 
way line extends to the rear of the proposed dwelling.  Mr. Murphy stated when you  
couple that with the minimum 40’ rear yard that is applicable in the R-2 District, you are  
left with a box that is clearly shown in a dashed line to the rear of the proposed dwelling.   
Mr. Murphy stated the depth of that box is 28’.   
 
Mr. Murphy marked as Exhibit A-4 an aerial photograph of the property and the  
surrounding area from approximately 2007/2008. 
 
Mr. Murphy stated on Exhibit A-4 they have highlighted the property which is the subject  
of the Application this evening.  He stated you can see that the front yard setback of this  
home, which is intended to be maintained, is consistent with the front yard setbacks of  
the properties on either side; and they are not proposing to do anything different than the  
neighbors.  Mr. Murphy noted even with their proposed rear additions that are cross- 
hatched on Exhibit A-4 and also on Exhibit A-2, the size of the proposed dwelling is  
entirely consistent, and in fact still smaller, than the properties that flank it.  Mr. Murphy  
stated their proposed impervious surface of 19.3% in a District that allows 18% and is  
still significantly less than the existing impervious ratios on the immediately-surrounding  
properties that go from 29% to 40%. 
 
Mr. Murphy stated the proposed front yard setback is 53’ measured from the ultimate- 
right-of way line of Yardley-Morrisville Road.  He stated if you measured the front yard  
setback from the edge of the cartway, it would be another 50’ so you would be 103’ back  
from the edge of the cartway which is what the condition is today.  He stated the side  
yards will be maintained as they are today, and the rear yard is compliant.   
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Mr. Murphy stated they are prepared to continue working with the Township engineer,  
with whom they have already had a dialogue, about what additional potential stormwater  
improvements may be required to accommodate for the 1.3% of impervious. 
 
Ms. Kirk asked the size of the proposed house. 
 
Mr. Ceglia stated he prepared the Plan marked as Exhibit A-2.  He stated he heard the  
Testimony Mr. Murphy summarized; and based on what he heard, Mr. Murphy correctly  
summarized the nature of the Application and relief they are seeking.  Mr. Murphy asked 
Mr. Ceglia to respond to Ms. Kirk’s question about the proposed size of the dwelling;  
and Mr. Ceglia stated the footprint of the proposed dwelling is 3,168 square feet.   
The patio depicted in the rear is an additional 466 square feet.  Mr. Murphy stated all of  
those impervious calculations are shown on the left side of Exhibit A-2, and Mr. Ceglia 
agreed.   
 
Ms. Kirk stated with regard to stormwater management, the Township has adopted the  
requirements under the Stormwater Best Management Practices; and depending upon the  
size of the construction, will determine what type of stormwater management facilities,  
if any, are needed on the property.  Mr. Murphy agreed.  Ms. Kirk stated the Applicant  
would be subject to that additional Township regulation regardless of how the Board’s  
proceeds, and Mr. Murphy agreed.   
 
Mr. Bamburak asked if the previous house was destroyed by fire; and Mr. Murphy stated  
the house that was on this lot was recently demolished, but he does not feel it was ever  
the subject of a fire.  Mr. Murphy stated the house was demolished last fall. 
 
Mr. Murphy moved his Exhibits.   
 
Mr. James McCoy was sworn in and stated he owns the home next door to this property.   
He stated he understands that they are no longer asking for the fence request, and it  
was noted that this is correct.  Mr. McCoy asked if they will be taking down the green 
chain link fence that was put up previously without a Permit, and Mr. Murphy stated  
this will come down on both sides of the property.   
 
Mr. Bamburak stated on the Plan it says, “four foot high chain link fence to be removed  
and replaced,” and Mr. Murphy stated that request was withdrawn.  The entire fence will 
be removed.   
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Mr. McCoy stated they have had a lot of problems in the past with people who were  
renting this house who had large trucks with graffiti and New York plates; and he asked 
Ms. Sadok if she will be living in the house.  Ms. Sadok stated it will be her residence. 
She stated the people who were renting the home were renting from the previous owner.   
 
Mr. McCoy stated the house was demolished and has been an eyesore for the last six  
months.  He asked if they will build right away or at least clean up the debris. 
Mr. Bamburak stated this is not the purview of the Zoning Hearing Board. 
Mr. Murphy stated the answer to Mr. McCoy’s question is yes. 
 
Mr. Daniel Snyder, 1324 Moon Drive, was sworn in.  He asked about the height of the  
new house, and Mr. Bamburak stated there is no Variance request for the height.   
Mr. Snyder asked if the owner demolished the house, and Mr. Murphy stated they did. 
Mr. Snyder asked if they had a Permit, and Mr. Murphy stated they did not initially. 
Ms. Kirk stated this is not within the purview of the Zoning Hearing Board, and  
Mr. Snyder would have to handle this matter with the Township.  Mr. Murphy 
stated the Permit has now been issued.  Mr. Snyder stated he is concerned about the  
drainage since the surrounding lots are predominantly flat, and Mr. Snyder stated he  
wants to make sure the drainage goes toward Yardley-Morrisville Road.  Ms. Kirk stated  
this will all be separately submitted to the Township as part of their Building Permit  
Application.  She stated there is also a new State law that has specific requirements  
depending on the size of the structure as to what drainage facilities would be required  
which the Applicant would have to comply with.  Mr. Snyder asked if he could get a  
copy of this, and Ms. Kirk stated he should submit a Right-To-Know Request to the  
Township.   
 
Mr. Moffa stated it appears that the rear of the house will be moved further back, but  
there is no Variance needed for this.  Mr. Ceglia stated it will be 11’ further back. 
 
Mr. John Lloyd, 1702 Yardley Road was sworn in.  Mr. Lloyd stated he understands the  
new dwelling will go within the footprint of the old house, and Mr. Ceglia stated it will  
actually be built on the existing foundation on the front.  Mr. Murphy stated it will be no  
closer to the road than it is today.  Mr. Lloyd stated the extensions are slightly on the side  
and the back, and Mr. Murphy agreed.   
 
There was no more public comment, and Testimony was closed at this time. 
 
Mr. DosSantos moved, Mr. Gruen seconded and it was unanimously carried to grant the  
relief requested in the Application.   
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APPEAL #12-1630 – CHRISTIAN SCHWARTZ 
 
Mr. Christian Schwartz was present and was sworn in. The Application submitted was  
marked as Exhibit A-1.  The Site Plan was marked as Exhibit A-2.  An impervious  
surface calculation prepared by Mr. Schwartz was marked as Exhibit A-3.  Notice of the  
Hearing was published in the Yardley News, and the Proof of Publication was marked as  
Exhibit B-1.  The property was posted with Notice of tonight’s Hearing, and that posting  
was marked as Exhibit B-2.  Notices were mailed to adjacent property owners as required  
by the Ordinance, and a copy of the letter with the list of addresses was marked as  
Exhibit B-3.   
 
Mr. Schwartz stated he is installing an above-ground pool, and in the Permit process in  
March it was noticed by Mr. Habgood and himself that the shed was too close to the rear  
property line.  The shed was existing when he bought the home and is integral to the  
installation of the pool.  Ms. Kirk stated she understands that the shed will be used to  
store pool supplies and the electrical equipment needed for the above-ground pool, and  
Mr. Schwartz agreed. 
 
Ms. Kirk stated the required setback for the shed is 10’ from the rear property line, and it  
is at 3.5’.   
 
Mr. Zamparelli asked if the electrical is already in, and Mr. Schwartz stated it is going in  
now.   
 
There was no one present in the audience to speak on this Application, and Testimony  
was closed. 
 
Mr. Zamparelli moved, Mr. Moffa seconded and it was unanimously carried to grant the  
relief of setback for the shed of 3.5’ as noted on the Plan. 
 
 
APPEAL #12-1631 – RUTH AND CAMILLO DiDONATO 
 
Mr. Henry VanBlunk, attorney, was present with Ruth and Camillo DiDonato who were  
sworn in.   
 
The Application submitted was marked as Exhibit A-1.   A single-sheet Site Plan was  
marked as Exhibit A-2.  Notice of tonight’s Hearing was published in the Yardley News,  
and the Proof of Publication was marked as Exhibit B-1.  The property was posted with  
notice of tonight’s Hearing, and the Proof of Posting was marked as Exhibit B-2.  Notices  
were mailed to the all adjacent property owners as required by the Ordinance, and a copy  
of that letter with the listing of addresses was marked as Exhibit B-3. 
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Mr. VanBlunk stated Mr. and Mrs. DiDonato have owned the property since November,  
1992.  It is 6.3 acres in the R-2 District.  At the time they purchased the house there were  
two cooking facilities – one in the upper floor and one in the lower floor of the property.   
Mr. VanBlunk stated under the R-2 District a single-family dwelling is obviously a  
permitted use, but a “family” means no more than five unrelated individuals with one  
cooking facility, and this has two cooking facilities.  He stated they do on occasion have  
people living on the bottom floor; and currently there is a couple with a baby within the  
last couple of weeks.  Mr. VanBlunk stated they are asking for a Variance to allow the  
second cooking facility in the bottom floor as it has existed at least since they have  
owned it since 1992.   
 
Ms. Kirk stated the Application itself does not request a Variance but appears to ask for  
an Interpretation of the definition for single-family detached dwelling as well as a Use by  
right for the second cooking facility.  Ms. Kirk asked if they are amending the  
Application to include the request for a Variance, and Mr. VanBlunk stated under  
Paragraph 6 of the Application it does ask for the Variances requested.  He stated they  
asked for a Variance from Section 200-7 – Definition of Family and Single-Family  
Detached Dwelling and 200-20A – the Use by right.  Mr. VanBlunk stated they are  
asking for the Variances which is consistent with what the Township had advised his  
clients they would need which was a Variance from those two Sections. 
 
Ms. Kirk asked if this is a two-story residence, and Mr. VanBlunk agreed, and stated he  
does have pictures of the house.  Eight photos were submitted which were marked  
collectively as Exhibit A-3.   
 
Ms. Kirk asked what specific additional cooking facilities are at the property; and  
Mr. VanBlunk stated there is a stove, and absent the stove, he does not feel there would  
be an issue.  He stated the R-2 District does allow by Special Exception a boarding  
house; and they could have sought the Special Exception but do not want a boarding  
house, and they only want to allow the second cooking facility to remain as it has been. 
 
Mr. DosSantos asked if it has a second kitchen, and Mr. DiDonato stated it does and has  
all the appliances associated with a kitchen.   
 
Mr. DiDonato stated he heard Mr. VanBlunk’s summary of the property as it has existed  
in his history of ownership, and he agrees with that summary.   
 
Mr. Bamburak stated in Paragraph 7 of the Application the term “boarder” was used, but  
Mr. VanBlunk has indicated that they are not requesting a Special Exception for a  
boarding house.  Mr. Bamburak asked how there could be a boarder but not a boarding  
house.  Mr. VanBlunk stated there is no definition of “boarder” within the Zoning  
Ordinance itself.  Ms. Kirk stated the definition of “family” encompasses a unit living  
together with a common household and single cooking facility that is on a more  
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permanent nature than a temporary resident such as a boarder who may move in and out.   
Mr. VanBlunk agreed that the Ordinance does define “boarder” as “an individual other  
than a member of the family occupying the dwelling unit or part thereof who is furnished  
sleeping accommodations and may be furnished meals or other services as part of the  
arrangement with the family.” 
 
Mr. Bamburak stated a boarder would pay to be there, and Mr. VanBlunk stated  
sometimes they do.  Mr. VanBlunk asked Mr. DiDonato if the current boarders pay, and  
Mr. DiDonato stated they do.   
 
Mr. Gruen asked how the second kitchen came about.  Mr. Habgood stated the Township  
has no record of the installation of the second cooking facility at the dwelling. 
Mr. Gruen asked about the Zoning before 1992, and asked if that would have been  
allowed; however, Mr. Habgood stated he could not answer this.  He stated no Permit  
was issued for this so they would have to meet the current requirements which indicate  
that there can only be a single cooking facility for a single-family dwelling for a family. 
Mr. Gruen stated there can be no second cooking facility in any house in Lower  
Makefield; and Mr. Habgood stated in order to have this, you would have come before  
the Zoning Hearing Board to request permission to have a second cooking facility.   
Mr. Habgood stated this would be the case unless there was a prior record of there being  
a second cooking facility in the house.   
 
Ms. Kirk stated the philosophy behind the Ordinance is because if there were a second  
cooking facility, it would be easy to convert an existing structure into apartments which  
could be rented out on a long-term basis in a District otherwise reserved for single-family  
homes. 
 
Mr. DosSantos asked if there is a separate entrance, and Mr. DiDonato stated there is a  
separate entrance for those living in the bottom floor.  Mr. VanBlunk noted the pictures  
show the back of the house, and there is an entrance where those on the bottom floor  
enter the house.  Mr. DiDonato stated they also have one car that they park on the side of  
the driveway.  He stated they do have 6.5 acres. 
 
Mr. Bamburak asked if this is the right Application as it appears to be a one-room  
boarding house.   
 
Mr. VanBlunk presented a letter dated 1/27/12 to Mrs. DiDonato from the Township of  
Lower Makefield advising that they would need a Variance from the Lower Makefield  
Zoning Ordinance Section 200-7 and 200-20-A.  This was marked as Exhibit A-4. 
Mr. Bamburak asked who was the author of the letter; and Ms. Kirk stated it appears to  
be Nancy Frick, and Mr. Habgood stated he drafted the letter. 
 
 



May 1, 2012              Zoning Hearing Board – page 18 of 20 
 
 
Mr. Bamburak asked Mr. Habgood why he did not interpret this as a boarding house,  
and Mr. Habgood stated it was because of the existence of the second cooking facility. 
He stated anyone requesting a boarder would be for a dwelling with only a single cooking  
facility, and this is not the case in this situation as they have two cooking facilities. 
Mr. DosSantos stated he understands that the definition of “boarder” is that they have  
meals furnished by the family which is not the case in this situation as they are cooking  
their own meals.   
 
Ms. Kirk stated even if the Applicant were to seek a Special Exception for a “boarding  
house,” under Section 200-69A3 it specifically states, “cannot contain more than one  
cooking facility in addition to other requirements such as minimum lot area of 16,000  
square feet, no newly-created rooms…”  Ms. Kirk stated a Variance would be required  
for a second cooking facility at the property.  
 
Mr. Gruen asked if there is a definition for a kitchen, and Mr. VanBlunk stated the term  
used is “cooking facility” and not “kitchen.”  Ms. Kirk stated she feels “cooking facility”  
could be reasonably defined as a facility where someone can prepare food whether it be  
by a stove, hot burners, etc. Mr. VanBlunk stated he assumes that there are a lot of  
basements in Lower Makefield that have cooking facilities; and Mr. Bamburak stated this  
is the only Application they are considering this evening.  Mr. VanBlunk stated he feels  
Permits are being approved on a fairly-regular basis for basements to be finished that  
have bathrooms and cooking facilities; and again, Mr. Bamburak stated those are not  
before the Board this evening.   
 
Ms. Kirk stated she feels they are requesting a Variance from the definition insofar as it  
discusses family, and she does not know if the Applicants want to pursue this.   
Mr. VanBlunk stated within the definition it implicitly prohibits more than one cooking  
facility.  Ms. Kirk stated the definition does not necessarily prohibit this, but states  
“with single cooking facility.”   
 
Mr. Bamburak stated he still questions whether they are asking for the right Variance,  
and Mr. Habgood stated Section 200-20A are permitted uses by right; and for this District  
it is single-family Residential, detached dwelling.  Ms. Kirk stated she feels the most  
appropriate request may be for a Special Exception to permit boarders, and then a  
Variance from Section 200-69A3 that designates no separate cooking facility. 
Mr. Bamburak stated he feels this makes more sense.   
 
Ms. Kirk stated Section 200-69A3 states, “the keeping of not more than two boarders as  
an accessory use in a single-family, detached house provided 16,000 square feet  
minimum net lot area, no additional rooms may be constructed for this purpose, the  
roomers, boarders, or lodgers shall live within the principal residential building and not  
within an accessory building or structure; none of which are an issue, and Mr. VanBlunk  
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agreed.  Ms. Kirk stated it also indicates, “no separate cooking facilities or dwelling may 
be created, and the owners shall be full-time residents of the property.”  Ms. Kirk stated  
they would therefore need to give a Variance just for the separate cooking facilities. 
 
Ms. Kirk asked if Mr. VanBlunk’s clients would like to amend the Application to ask for  
a Special Exception for boarders with a Variance with regard to the separate cooking  
facilities, and Mr. VanBlunk agreed. 
 
Mr. Bamburak asked if they can do this without re-advertising; and Ms. Kirk stated she 
does not feel it would be an issue because the Application was published as a request to 
permit use of existing separate cooking facility in lower lever of existing home for  
boarder so it is still notice of the property being used with a boarder and a second  
cooking facility so she does not feel this would be an issue.   
 
Mr. VanBlunk stated they agree to request this Amendment. 
 
Mr. Moffa stated in the letter from Mr. Habgood, he indicated that if the second cooking  
facility is removed, the use of the structure would conform; however, there would still be  
the boarder issue making it non-conforming; and Ms. Kirk agreed.  Mr. Gruen stated it  
does say you can have up to five non-related people living under the same roof provided  
they are sharing the same kitchen, and Mr. Habgood agreed.  Ms. Kirk stated the issue is  
that the Application already indicates that it is a boarder, and the definition of a family  
clearly states “a boarder shall not be considered family.”  Mr. Moffa stated this was his  
point, and they have already stated on record that there is a boarder.  Mr. Bamburak  
stated this is why he feels they should include the Special Exception as well as the  
Variance.   
 
Mr. Habgood stated normally when there is a request for a Special Exception, it needs to 
be reviewed by the Planning Commission.  Ms. Kirk stated this is an Amended  
Application.   
 
Mr. Gruen moved and Mr. DosSantos seconded to Grant the request for a Special  
Exception to permit boarding at the property with a Variance that a second cooking  
facility may be maintained at the property with the Condition that the property may not  
be altered in such a way as to create separate apartment units and the second cooking  
facility may be used solely by the boarders and/or owners of the property.  Approval is  
also Conditioned that boarders shall not be more than two adult individuals.   
 
Mr. Moffa asked about the normal procedure for a Special Exception request whereby it  
first goes to the Planning Commission; and Mr. Habgood agreed, but stated they just  
make a recommendation to the Zoning Hearing Board. 
 
Motion carried unanimously. 
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OTHER BUSINESS 
 
Ms. Kirk stated an additional issue came up concerning Aria Hospital which is scheduled  
before the Board on May 15.  She stated Mr. Smolow has a meeting in Boston the day  
before that may hold over until the 15th, and he may have difficulty making it back in  
time for a 7:00 meeting on May 15.  He requested either that the matter be given a late  
start of 8:00 p.m. or alternatively moved to Tuesday, May 22 which she understands is  
available for the Applicant’s attorney as well as the Township solicitor.  It was agreed  
that the meeting should be moved to May 22.  Mr. Habgood stated the room is available  
on May 22. 
 
Mr. Gruen moved, Mr. DosSantos seconded and it was agreed to move the meeting for  
Aria Hospital from May 15 to May 22. 
 
Mr. Habgood stated he does not know how Aria will proceed, but July 3 would be the  
first Tuesday in July.  Ms. Kirk stated she does not feel there will be an issue as she  
understands that they will complete Testimony at the May meeting and will probably be  
submitting Findings of Fact and Proposed Conclusions of Law which would be at least  
thirty days which would be the beginning of June.  She stated the Board has forty-five  
days after that to render its official Decision.  Mr. Habgood stated he understands that the  
second meeting in July would then become available for other Appeals, and the Board  
agreed and also felt it would be good to try to schedule around July 3 in light of the  
holiday.   
 
 
There being no further business, Mr. Gruen moved, Mr. DosSantos seconded and it was 
unanimously carried to adjourn the meeting at 9:00 p.m. 
 
 
      Respectfully Submitted, 
 
 
 
 
      Jerry Gruen, Secretary 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 
 
 
 
 
     


