
TOWNSHIP OF LOWER MAKEFIELD 
ZONING HEARING BOARD 

MINUTES – OCTOBER 2, 2012 
 

 
The regular meeting of the Zoning Hearing Board of the Township of Lower Makefield 
was held in the Municipal Building on October 2, 2012.  Chairman Bamburak called the 
meeting to order at 7:00 p.m. 
 
Those present: 
 
Zoning Hearing Board: Paul Bamburak, Chairman 
    Jerry Gruen, Secretary 
    Keith DosSantos, Member 
    Mark Moffa, Member 
    Anthony Zamparelli, Member 
 
Others:    Robert Habgood, Code Enforcement Officer 
    John Koopman, Township Solicitor 
    Amy Montgomery, Township Engineer 
    Barbara Kirk, Zoning Hearing Board Solicitor 
    Jeffrey Benedetto, Supervisor Liaison 
 
 
APPEAL #12-1649 – DEAN HESS 
 
The Application submitted was marked as Exhibit A-1.  An impervious surface  
breakdown chart was marked as Exhibit A-2.  A Plan for the project was marked as  
Exhibit A-3.  A two-page appraisal for the property was marked as Exhibit A-4.   
Notice of tonight’s Hearing was published in the Yardley News, and the Proof of  
Publication was marked as Exhibit B-1.  Notice was posted at the property and a copy of  
that posting was marked as Exhibit B-2.  Notices were mailed to adjacent property  
owners as required by the Ordinance, and a copy of that letter with the listing of the  
owners was marked as Exhibit B-3. 
 
Mr. Scott Fegley, attorney, was present.  Mr. Fegley stated a prior property owner built  
an addition without applying for a Permit, and the property was later sold to Mr. Hess. 
Mr. Fegley stated Mr. Hess would like to do some improvements to the addition; and  
when he came in for a Permit, they told him there was no record of an addition and that  
what was being shown exceeds the impervious surface ratio and goes 5’ into the rear yard  
setback.  Mr. Hess stated they are seeking a Variance for the 5’ encroachment and 1%  
over the permitted impervious surface. 
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Mr. Hess was sworn in and stated he purchased the home in January, 1997.  He stated the  
addition was in place at that time, and was also in place at the time the prior owner  
purchased the home.  He stated he does not plan to increase the size of the addition, and  
they are not changing the footprint of the addition or the main residence.   
 
Mr. Fegley asked if there have been any complaints from the neighbors about the  
addition or run off, and Mr. Hess stated there have not.   
 
It was noted that the Township is not participating in this matter.  There was no one  
present in the audience to speak to this matter, and Testimony was closed. 
 
Mr. Zamparelli moved, Mr. Gruen seconded and it was unanimously carried to approve  
the Variance for a 1% increase in impervious surface and a 5’ intrusion into the 50’  
setback. 
 
 
 
APPEAL #12-1652 – NEWTOWN OFFICE DEVELOPMENT IV, L.P. 
 
The Application submitted was marked as Exhibit A-1.  A memorandum from the  
Township’s Director of Zoning, Planning & Inspection concerning the Planning  
Commission recommendation was marked as Exhibit A-2.  A Record Plan consisting of  
an 8 ½” by 11 sheet marked “Sheet 2” was marked as Exhibit A-3.  A copy of the Tenant  
Roster showing the proposed facility was marked as Exhibit A-4.  An aerial plan  
submitted for the Corporate Center was marked as Exhibit A-5.  An enlarged version of  
the Record Plan was marked as Exhibit A-6.   Notice of tonight’s Hearing was published  
in the Yardley News, and the Proof of Publication was marked as Exhibit B-1.  Notice  
was also posted at the property, and a copy of that posting was marked as Exhibit B-2. 
Notices were mailed to property owners as required by the Ordinance, and a copy of that  
letter along with the listing of owners was marked as Exhibit B-3. 
 
Mr. Greg Adelman, attorney, was present with Mr. Eric Garton, engineer, and a  
representative of the proposed tenant Nathan Bosk who were sworn in.  Mr. Adelman  
stated they are requesting a Special Exception to permit a medical office in the existing  
office center owned by the Applicant.   
 
Mr. Adelman provided Mr. Garton’s resume.  Ms. Kirk stated she has been involved in  
prior Zoning matters where Mr. Garton has testified as a Civil engineer.  There was no  
objection to Mr. Garton’s qualifications and he was accepted by the Board. 
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Exhibit A-5 was noted, and Mr. Garton stated the property is located near the interchange  
of I-95 and Yardley-Newtown Road.  He stated it is an existing office park, and the actual  
building involved is where the Dunkin’ Donuts is located.  He stated the Dunkin’ Donuts  
does not currently occupy the entire building, and this medical office is proposed to be in  
the other portion.  It is approximately 3,600 square feet. The proposed use requires  
twenty-five spaces, and the full site has 879 spaces; and within close proximity to the  
building there are over one hundred spaces.  He stated there are thirty-five which could  
be designated for this use.  He stated adding this use will not exceed the amount of  
parking provided on the property.  He stated he has visited the site numerous times at  
different times of the day, and there are always enough parking spaces. 
 
Mr. Garton noted Exhibit A-6 which is the Approved Plan which was approved in 1998,  
and he confirmed that what was constructed on the property was as depicted in the aerial. 
 
Mr. Adelman asked Mr. Garton if he has reviewed the Special Exception criteria under  
the Ordinance, and Mr. Garton stated he has.  He stated he feels the proposed medical  
office use complies with those requirements for a Special Exception.   
 
Mr. Adelman noted Exhibit A-5 and asked Mr. Garton to show the location of light  
standards on the Plan.  He stated these were proposed per the 1998 approval, and at his  
site visit he did confirm that they are where they were proposed, and they are in  
operation.  He stated he feels the lighting is adequate for this use.  He stated there is also  
lighting on the building.  Mr. Garton stated there are no exterior site changes proposed  
for this use.   
 
Mr. Gruen asked the type of medical facility proposed, and Mr. Adelman stated Mr. Bosk  
will answer this question.  Mr. Bosk stated he is employed by Capital Health Systems,  
who are the proposed tenants.  He stated they will provide primary care.  There will be  
two physicians and a total of eight employees.  This includes all administrative staff.   
The general hours of operation will be 8:30 a.m. to 6:00 p.m. although there may be one  
or two nights that they may have evening hours to 8:00 p.m.  He reviewed other locations  
in the area where Capital Health has similar offices.  He stated there will be no  
emergency facility at this site so there will be no ambulances.  It will be by appointment  
only. 
 
The Township is not taking a position in this matter. 
 
Mr. Bamburak stated they have received a letter from the Planning Commission  
indicating that they are in favor of the Special Exception provided there is a patient drop  
off, and they are in compliance with ADA standards.  Mr. Adelman showed on the Plan  
where the handicap spaces are located and where they can have a drop off spot to comply  
with this recommendation.  Mr. Bamburak stated the ADA requirements are part of the  
Building Permit process. 
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There was no one present in the audience to speak to this matter, and Testimony was  
closed. 
 
 
Mr. Gruen moved, Mr. DosSantos seconded and it was unanimously carried to approve  
the Special Exception for a medical facility subject to compliance with the Planning  
Commission recommendations for a designated patient drop-off area and compliance  
with ADA standards. 
 
 
APPEAL #10-1574 – REALEN HOMES, L.P. 
 
Mr. Edward  Murphy, attorney, was present and stated this Application was filed two  
years ago.  He stated at the original Hearing, the immediately-adjacent property owner  
had some issues and objected to the nature of the Application. Mr. Murphy stated he had  
advised the Board over the past months, that there have been an ongoing process of  
amicable discussions between Realen Homes, the current occupants of the subject  
property, and the neighbors.  He stated they have been able to reach an agreement  
whereby the adjacent neighbors no longer object to this moving forward.  He stated the  
neighbors have provided written confirmation of their approval, and this e-mail was  
marked as Exhibit A-4.  Mr. Murphy reminded the Board that the only issue was the  
height of the light piers on either side of the driveway.  He stated a substantial buffer has  
been planted along the common boundary line.   
 
Ms. Kirk stated the Ordinance requires that the height of walls in a front yard cannot  
exceed 3’.  She stated these were two brick monuments, two feet by two feet, and six feet  
high at the driveway entrance.  Ms. Kirk stated the case was Continued indefinitely in  
order for the adjacent property owners to discuss it with the owner of the property to see  
if some sort of compromise could be reached in lieu of formal Court action demanding  
that the brick monuments be removed or the lights lowered.  
 
Ms. Kirk asked if the Applicant is willing to agree to a Condition, should the Board grant  
the Application, that they will maintain in perpetuity the new tree buffer that has been  
planted along the property line.  Mr. Murphy stated this Plan will ultimately involve a Lot 
Line change as the adjoining property owners want to make sure that the tree line is on  
their property.  He stated the Lot Line change will be pursued in the normal process. 
 
Mr. Moffa stated he was not present during the beginning of these proceedings and is  
not really familiar with the case, so he would prefer to abstain from voting. 
 
There was no one present in the audience to speak on this matter, and Testimony was  
closed. 
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Mr. DosSantos moved and Mr. Zamparelli seconded that the relief requested be granted 
Conditioned that the Lot Line change Agreement is worked out with the adjoining  
property owner so that the trees are preserved in perpetuity.  Motion carried with  
Mr. Moffa abstained. 
 
 
APPEAL #12-1650 – ANDREW MYERS AND DORRIE MYERS 
APPEAL #12-1651 – JEFFREY HOCH AND LYNELLE HOCH 
 
Application submitted was marked as Exhibit A-1.  A Record Plan known as the 
“Amended Final Subdivision and Land Development Plan” was marked as Exhibit A-2. 
This consists of one sheet marked “Sheet 3 of 21.”  The Site Plan consisting of two sheets 
was marked as Exhibit A-3.  Notice of the Hearing was published in the Yardley News,  
and the Proof of Publication was marked as Exhibit B-1.  The property itself was marked  
with Notice of the Hearing, and the Proof of Posting was marked as Exhibit B-2.  Notices  
were mailed to adjacent property owners as required by the Ordinance, and a copy of that  
letter along with the listing of owners was marked as Exhibit B-3. 
 
Mr. Jeffrey Hoch and Mr. Eric Clase, engineer were sworn in.  Mr. Murphy stated 
Mr. Hoch is one of the two property owners that are involved in this Application and he  
and his wife are the Parties which are the “instigators” of these two Applications.   
 
Mr. Murphy stated Mr. Hoch and his wife reside on Tax Map Parcel #20-3-43-7 and  
Mr. and Mrs. Myers live immediately adjacent to them on Tax Map Parcel #20-3-43-6  
and they share a common boundary line.  Mr. Murphy stated the Hoch and Myers parcels  
back up to common open space subject to a Conservation Easement.  Mr. Murphy  
showed Lots #6 and #7 on the Plan.  Mr. Clase highlighted in yellow the common  
property line between the Hoch property and the Myers property line.  Mr. Murphy  
stated the open space wraps around both of these parcels.  Mr. Koopman stated the area  
behind the Hoch property is owned by a property that adjoins the Myers property. 
 
Mr. Murphy presented Exhibits A-4 and A-5 which are pictures Mr. Hock took and  
shows the condition on the Hoch property that has given rise to this proposed 
Application.  Mr. Hoch showed the preservation area on Exhibits A-4 and A-5.   
Mr. Murphy stated this shows the condition of the Hoch side yard and it is significantly 
sloped from the house down to the back corner.  Mr. Hoch stated they have a two year  
old son, and their goal is to flatten their back yard.  Mr. Murphy stated the photos show  
the condition of the property today. 
 
 
 
 
 



October 2, 2012               Zoning Hearing Board – page 6 of 17 
 
 
Mr. Murphy stated Mr. Hoch approached Mr. and Mrs. Myers who are the owners of  
Lot #6 to discuss a modification of the lot line.  Mr. Murphy stated he understands  
based on direction and guidance provided from Mr. Clase who he consulted in what  
would be involved in trying to provide a more level, usable side and rear yards; and 
Mr. Hoch agreed.   
 
Mr. Murphy asked Mr. Clase what advice he gave the Hochs, and Mr. Clase stated he  
advised them that they would need a retaining wall to grade an acceptable slope of 2%.   
He stated they discussed that with the retaining wall installed, they would still want to  
have a certain size side yard.  He stated they approached their neighbors to see if they  
would be interested in selling a piece of their land so that the Hochs could maintain their  
side yard.  Mr. Murphy stated an Agreement was reached between the Hochs and the  
Myers to enable the Hochs to proceed with this Application and pursue, if successful  
before the Zoning Hearing Board, a proposed Lot Line change.  Mr. Murphy stated the  
Plan that accompanied the Application shows the proposed lot line.   
 
Mr. Murphy asked Mr. Clase to describe the nature of the proposed lot line change, and  
Mr. Clase stated they took the existing lot line and off set it 5’ for the majority of the land  
back; and when you get further back they bumped it out somewhat to be right along the  
existing storm sewer bed.  Mr. Hoch stated they were trying to maximize their back yard  
as much as possible and found an opportunity to go back deeper.  Mr. Clase stated they  
have to keep 5’ off the driveway and they jutted it along the storm water bed to maximize  
the yard as much as possible with the restraints they had.  Mr. Murphy stated Mr. and  
Mrs. Myers have reviewed and approved the Plan. 
 
Mr. Murphy stated both lots are currently no longer conforming even though they were  
conforming at the time the Plan was approved in 2004.  Mr. Clase stated when the  
original Subdivision was approved, you did not have to take out the natural resources  
from the net lot area; however, the Ordinance was revised, and the two lots are now non- 
conforming under the new Ordinance.  Mr. Murphy stated in the Applications he spelled  
out the fact that when the Plan was approved in 2004 both the Hoch lot and the Myers lot  
were conforming.  After 2004, the Township adopted a different definition of how you  
calculate net lot area; and with the new definition, an Applicant is required to exclude  
from that minimum area any area of resource protection. Mr. Murphy stated on both of  
these lots under the new definition, there are areas of resource protection.  Mr. Clase  
noted the areas on the lots which are areas of resource protection which resulted in the  
lots being non-conforming.  
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Mr. Murphy stated these calculations are shown in the lower left hand corner of the Plan  
that accompanied each Application.  Mr. and Mrs. Hoch’s lot, when it was originally  
approved and the lot created was 35,447 square feet and they were 1,544 over the  
minimum permitted.  He stated under the new definition of lot size, the Hoch lot is  
33,313 square feet and would be non-conforming.   
 
Mr. Benedetto stated it appears that it is the exact same number for both the Hoch lot and  
the Myers lot.  He stated in the memo it indicated the amount of the Hoch lot without any  
changes to the property is 33,313 and for the Myers lot without any changes to the  
property, it is 33,310; and Mr. Clase agreed that they are almost identical. 
Mr. Murphy stated the Myers lot when it was approved exceeded 34,000 square feet; but  
today, prior to the lot line change, the Myers lot is 33,310 and is non-conforming.   
Mr. Murphy stated today they are therefore dealing with two non-conforming lots.   
 
Mr. Clase stated the proposal now is that the Hoch property would go to 34,962 square  
feet net lot area which would make it a conforming lot.  He stated the Myers lot, because  
they are losing land, will increase the non-conformity; and the amount they will go to is  
31,661 square feet net lot area.  He stated it will be under the requirement of 34,000  
square feet by approximately 2,400 square feet.   
 
Ms. Kirk asked why they are seeking a Variance from Section #200-16 if they are not  
increasing the non-conformity, and Mr. Murphy stated for the Hoch property this is  
technically correct as they are taking a non-conforming lot and creating a conforming lot.   
He stated there is however an issue with the fence.  Ms. Kirk asked Mr. Murphy if he will  
withdraw this request for increasing a non-conformity with regard to the Hoch property;  
and Mr. Murphy stated he will if the Board confirms and accepts their rationale for how  
they arrived at this point.  Mr. Murphy stated with regard to the Myers Application, they  
are increasing the non-conformity.  Mr. Moffa stated on the Hoch Application, there is  
not a request for a Variance from 200-16 and it is only on the Myers Application.  After  
further review it was noted that Mr. Moffa was correct.   
 
Mr. Koopman stated the Township has no issue with the lot size or lot line change. 
 
Mr. Murphy stated with regard to the Application for the Myers property, they are  
seeking permission to create a greater non-conformity than what exists today. 
Mr. Moffa stated this appears to be the only Variance request for the Myers’ lot, and  
Mr. Murphy agreed. 
 
Mr. Murphy stated the other issue in the Application is limited to the Hoch property. 
He stated this is why Mr. Koopman is present to discuss the construction of the wall, 
and Mr. Koopman agreed.   
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Mr. Murphy asked Mr. Clase how they would construct the newly-improved and more  
level side/rear yard for Mr. and Mrs. Hoch; and Mr. Clase stated he picked a section of  
the front side yard which was flat enough for the Hoch property.  He then graded back at  
2% holding the same drainage pattern and stopped at the appropriate spot along the  
proposed property line and will construct a wall.  He stated the wall will be a segmental  
wall which would be segmental blocks which are stacked on top of each other.  It is  
structurally sound.  He stated at a certain height which he believes is 4’ to 5’, it has to be  
an engineered wall.  He stated they will get the approvals from the Township as required.   
He stated the maximum height is 9.45’   
 
Exhibit A-6 was presented which is the wall height Exhibit.  Mr. Murphy stated the  
height varies.  He stated this is a blow up of a portion of the original Exhibit that  
accompanies the Application that focuses on the adjusted lot line between the properties.   
Mr. Murphy stated Mr. Clase has taken that Plan and annotated it with markings.   
Mr. Clase stated at the ultimate right-of-way of the cul-de-sac, there is no proposed wall. 
He stated approximately 25’ into the site, the wall grade starts to change.  He stated the  
heights that he has listed along the wall are the wall plus the fence so when it indicates 
4’ to 7’ that is the wall and the fence combined.  Mr. Gruen asked the height of the fence, 
and it was noted that the fence is 3’ high.  Mr. Clase stated the height of the fence  
does not vary along the wall. 
 
Mr.  Murphy stated going back 25’ into the property it indicates 4’ to 7’ which means that  
the height of the fence is 3’ and the height of the wall is 1’ to 4’; and it appears that there  
is a length of the wall that would be 1’ to 4’ in height that would extend from 25’ back  
100’ to the next point where there would be an increase in height of the wall as you  
approach the rear point of the common property, and Mr. Clase agreed.  Mr. Clase  
noted further back it indicated 8’ to 10’ which would be a 5’ to 7’ wall.  He stated the  
largest and highest part of the wall is along the back property line, and the maximum  
height of the wall plus fence is 12.45’ which means the wall is 9.45’.  He stated as you  
come along the back and wrap back into the home, the wall is high and then goes right  
back into no wall.  Mr. Murphy stated the highest point of the wall/fence abuts the  
resource protected area in the rear, and Mr. Clase agreed.   
 
Mr. Murphy stated he understands that the slopes may be adjusted, but there will be no  
trees lost; and Mr. Clase agreed. 
 
Mr. Murphy stated Mr. Clase had advised him that in the Township definition of a fence,  
it specifically references that a structural wall is considered to be included in that  
definition unless it is not for the purpose of screening or privacy, and Mr. Clase agreed. 
Mr. Murphy asked Mr. Clase if it is his Testimony that in this particular case, the wall  
section as described is not for screening or privacy, but it is for structural purposes  
designed to hold back the re-graded area; and Mr. Clase agreed.  Mr. Murphy stated the  
fence is for screening and privacy, and the maximum height of the fence is 3’ which is  
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what the Ordinance permits, and Mr. Clase agreed.  Mr. Murphy stated this is why they  
have not sought a Variance for the fence since in their view the fence is only the 3’  
section and not the structural wall.   
 
Mr. Gruen asked how high the wall would be without the fence at any point above grade,  
and Mr. Clase stated it would be 9.5’ along the woods not including the fence. 
Mr. Gruen asked about the interior where they are leveling.  Mr. DosSantos stated from  
the inside of the property they will not see the wall, and Mr. Clase agreed.  Mr. Gruen  
asked if they will be working in the Resource Protection area, and Mr. Clase stated they  
are stopping outside of that area.  Mr. Gruen asked who will see the wall, and Mr. Clase  
stated it will not be seen since it is against the woods.  Mr. Murphy stated the woods are  
at least several hundred feet.  Mr. Gruen stated he feels a 3’ fence above a nine foot wall  
is dangerous and an older child could go over it.  Mr. Gruen stated he feels the Ordinance  
permits there to be a 7’ high fence, and Mr. Clase stated he feels Mr. and Mrs. Hoch  
would be willing to have a higher fence provided the Board was in favor of it. 
Mr. Gruen stated if they approve the wall, he would prefer to see a taller fence for safety  
reasons.  Mr. Hoch stated they were going to put the fence on the wall, and the higher the  
fence goes there may be a problem as to stability.  Mr. Bamburak stated the wall will  
have to be engineered, and Mr. Murphy agreed.  Mr. Clase stated if the Board were to  
grant the Variance given the homeowners the option to put in a larger fence, they would  
then go through the engineering process to see if this is an option. 
 
Mr. Moffa asked what type of fence they proposed, and Mr. Hoch stated it is a black,  
aluminum fence. 
 
Mr. DosSantos stated Mr. Gruen’s concern is that the purpose of the fence is for safety,  
but he is concerned that with a 3’ fence and a 9’ wall, it will be a big drop off and not  
be safe. 
 
Mr. Gruen asked if they have considered terracing the wall at the highest points; but 
Mr. Clase stated while they have looked at terracing, the Hochs are trying to maximize 
their side yard and with terracing they would lose this.   
 
Mr. Koopman stated the Township would like Party Status.  He stated it is the  
Township’s position that the wall and fence need to be considered together.   
Mr. Koopman stated argument has been made that the wall does not assure privacy 
or protect the property screen, but the Township disagrees with that.  Mr. Koopman 
stated there is two types of privacy – one is visual privacy, and the fence they are  
discussing does not insure visual privacy, but still qualifies as a fence under the  
Ordinance.  He stated the other aspect of privacy is privacy that stops someone from  
accessing a property from an adjoining property so a wall with a fence on it under the  
Ordinance is all defined as a fence; and the Township believes that it does meet the  
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requirement of assuring privacy.  Mr. Koopman stated there is also the reference to  
“protect the property screen;” and the property being screened by the wall is protected in  
the sense that it prevents the property from sliding over physically.  He stated the  
Township believes a Variance is required from the 7’ fence height requirement as they  
feel you take the wall and the fence which equals the height.  He stated they are  
concerned about a precedent that no Variance is needed because someone could come in  
and build a 10’ retaining wall with a 3’ fence on top and would not need a Variance from  
the Zoning Hearing Board; and they feel that this is a matter that should require a  
Variance under the definition. 
 
Ms. Kirk stated in reading the Application there were alternative arguments - one was the  
interpretation of a fence and alternatively a Variance from that Section of the Code. 
Mr. Koopman agreed but added Mr. Murphy has argued that you do not need a Variance,  
and the Township feels that they do need a Variance.  Mr. Koopman stated you then get  
to the question as to whether a Variance should be granted, and the Township’s concern  
is the same that Mr. Gruen addressed and a 3’ fence on top may not be adequate to insure  
safety; and one of the requirements for a Variance is that there will not be an adverse  
effect on health, safety, and welfare.  He stated while 3’ may protect a toddler, it may not  
protect older children.   
 
Ms. Kirk asked if the integrity of the retaining wall will be compromised by adding a  
fence greater than 3’ high onto the retaining wall itself.  Mr. Hoch stated it would not be  
the integrity of the retaining wall, it would be the stability of the actual fence as the  
higher the fence, the less likely that it will be stable.  Ms. Kirk asked if this is something  
that can be decided this evening, and Mr. Murphy stated he feels they can agree that they  
will meet with the Township engineer and address the concerns and re-engineer the wall  
to come up with an acceptable height.   
 
Mr. Clase stated the maximum height they are requesting is 12.45’ for the wall and the  
fence.  He stated if they are given a Variance to be able to go to 5’ in height for the fence,  
they will engineer it knowing that they have already been given the Variance; and they  
will work out with the Township engineer what the appropriate height is.   
 
Mr. Gruen stated he would not trust an aluminum fence to hold back a teenager. 
Mr. Clase stated there is a fence and wall designer, and they will make sure that it gets  
approved by the Township engineer.   
 
Mr. DosSantos stated he assumes that they want the height of the fence to be the same all  
the way around, and Mr. Hoch agreed.   
 
There was no one present in the audience to speak on this matter. 
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A short recess was taken at this time in order to give the Board an opportunity to speak 
with the Zoning Hearing Board solicitor. 
 
When the meeting was reconvened, Mr. Gruen asked if the Board has a right to ask for a  
safety fence above the wall at the 9’ level.  Ms. Kirk stated as she explained to the Board,  
it is the Board’s function to interpret the Ordinance as written and adopted by the  
Township Supervisors, and to determine if there are deviations from the provisions of the  
Zoning Ordinance in accordance with the factors set forth by statute as to a Variance. 
She stated it is not the Board’s function to maximize or increase a Variance that is being  
requested, and this is something that the Supervisors would need to address by making  
Amendments to the Ordinance if they deemed necessary.   
 
Mr. Koopman stated the Township’s position is that this requires a Variance.  He stated  
one of the requirements for a Variance that they have requested is that it will not have an  
adverse effect on healthy safety, and welfare.  He stated he feels there can be a discussion  
between the Applicant and the Zoning Haring Board; and if the Applicant agrees, that a  
Variance could be granted with Conditions to assure that the requirements for Variance  
are met.  He stated the Applicant could amend their Application to request that the height  
of the fence on top of the wall be subject to the approval of the Township engineer and  
the Code requirements.  He stated he feels the Board has flexibility to grant a Variance  
they feel is appropriate and attach Conditions which would assure the requirements of  
Variance are met. 
 
Ms. Kirk stated she disagrees with Mr. Koopman’s interpretation because the criteria set  
forth by statute says, “unique physical circumstances or conditions to the property, that  
because of those circumstances or conditions the property cannot be developed in strict  
conformity with the provisions of the Zoning Ordinance, that the hardship was not  
created by the Applicant, that the Variance, if authorized, will not alter the essential  
character of the neighborhood or district in which the property is located nor substantially  
or permanently impair the appropriate use or development of adjacent property nor be  
detrimental to public welfare; and that the Variance if granted is the minimum relief  
necessary and represents the least possible modification.” 
 
Mr. Gruen asked what “public welfare” means; and Mr. Koopman stated he feels it takes  
into account public safety, and he feels there is case law that if a Variance is going to  
create an unsafe condition, that effects public welfare. 
 
Mr. DosSantos asked if it is the Township’s position that a higher fence is necessary, and 
Mr. Koopman stated the Township is concerned that there may be a safety issue with a 3’  
fence.  Mr. DosSantos stated the Board has been dealing with this, and he would like to  
know the Township’s position.  Mr. Benedetto stated they do not have a position on this,  
and Mr. Koopman was expressly here to say that it should be included that the retaining  
wall and fence should be addressed.  He stated the safety issue being brought up was not  
discussed by the Board of Supervisors. 
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Mr. Bamburak asked if he builds a deck above grade, does he need a 3’ railing; and  
Mr. Habgood stated this is a Building Code question.  Mr. Bamburak stated generally it is  
a 3’ railing as this is what it had to be when he built his deck.  He stated he feels that if he  
builds a deck 25’ in the air, he feels the 3’ railing is still okay.  He stated he feels at some  
point it was generally agreed that a 3’ railing is the amount needed.  Mr. Bamburak stated  
he feels they are generally in agreement that the wall and fence need to be considered  
together.   
 
Mr. Murphy moved his Exhibits. 
 
There was no one present in the audience to speak on this Application. 
 
Mr. Murphy stated Mr. Koopman had asked during the break that he indicate for the  
record that Mr. and Mrs. Myers would be in support of the request for Variance, and he is  
prepared to state this; and that this was part of the arrangement that the Hochs have with  
the Myers.   
 
Testimony was closed. 
 
With regard to Appeal #12-1651 – Jeffrey Hoch and Lynelle Hoch - Mr. DosSantos  
moved, Mr. Moffa seconded and it was unanimously carried that the Board accepts the  
Township’s interpretation of fence to include a retaining wall portion as defined by the  
Zoning Ordinance and approves a Variance for height of the wall and fence combination  
not to exceed 12.45’ in accordance and as shown on Exhibit A-6. 
 
With regard to Appeal #12-1650- Andrew Myers and Dorrie Myers - Mr. Gruen moved,  
Mr. Moffa seconded and it was unanimously carried to approve a Variance from Section  
#200-16 regarding net lot area to be an amount as set forth in the Application assuming  
the Lot Line change is approved. 
 
 
APPEAL #12-1640 – NATALIA MARTYANOVA AND CHRIS MCCABE 
 
Mr. Murphy stated when they were previously before the Board, there were a number of  
questions about the calculations and impervious.  He stated the Board had asked whether  
or not the coping around the pool was included in the impervious surface calculations;  
and in the Chart on the Exhibit where it lists the proposed impervious, there was no  
square footage listed adjacent to “coping.”  Mr. Murphy stated they have consulted with  
Ordini Pools, the pool contractor, and have been advised that the proposed pool is  
fiberglass and not vinyl; and as a result, there is no coping.  He stated the fiberglass mold  
goes on top of the frame.   
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Mr. Murphy stated the Board also asked why there was no square footage assigned to the  
wall that was proposed to be in front of the pool.  Mr. Murphy stated had that wall  
continued to be an element of the Plan, the square footage should have been included;  
however, since the last Hearing, Mr. McCabe has decided to eliminate the retaining wall  
from the development. 
 
Mr. Murphy stated there is a listing in the proposed impervious surface chart of a pool  
walkway of 325 square feet.  Mr. Murphy stated that pool walkway is an 18” wide  
concrete ribbon that surrounds the pool.  Mr. Murphy stated the decking is made of the  
Trek material so there is no assigned impervious calculations for that.  He stated the  
proposed surface of the water itself within the pool listed on the chart is 500 square feet,  
but this does not count. 
 
Mr. Murphy stated the calculations shown on Exhibit A-4 are accurate assuming that they  
no longer have a retaining wall or coping.   
 
Mr. Murphy stated the Board had also asked about stormwater management.  He stated  
he has not been able to speak to Mr. Eisold about this since Mr. Eisold has been away  
since the last meeting, but they would be willing to accept a Condition that they would  
consult with the Township engineer and install a stormwater facility that Mr. Eisold feels  
would be appropriate to deal with the impervious. 
 
Mr. Koopman was asked if the Township has anything additional; and Mr. Koopman  
stated Mr. Murphy has clarified everything.  He stated he understands that the impervious  
surface they are looking for is 21.85% and this includes the addition proposed for the  
property; and Mr. Murphy agreed. 
 
Mr. Gruen asked for a summarization of what they are asking for since it has been so  
long since they heard this matter, and Ms. Kirk stated they are requesting an increase in  
impervious surface to 21.85% as per Exhibit A-4 and a Variance from Section 200-51b1b  
to enable the construction of the pool and fence which are considered structures in the  
floodplain.   
 
There was no one present in the audience to speak to this matter. 
 
 
Mr. Gruen moved, Mr. Zamparelli seconded and it was unanimously carried to approve  
the Variance as requested for 21.85% impervious surface and to enable the Applicant to  
build a swimming pool within the floodplain. 
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APPEAL #12-1653 – MAKEFIELD WOODSIDE, LLC 
 
The Application submitted was marked as Exhibit A-1.  Also submitted was a  
Preliminary/Final Record Plan for the entirety of the property, and this was marked as  
Exhibit A-2.  Notice of tonight’s Hearing was published in the Yardley News, and the  
Proof of Publication was marked as Exhibit B-1.  Notice was also posted at the property,  
and the Proof of Posting was marked as Exhibit B-2.  Notices were mailed to residents as  
required by the Ordinance, and a copy of the letter with the listing of the residents was  
marked as Exhibit B-3. 
 
Mr. Edward Murphy, attorney, was present with Ms. Susan Schink who was sworn in.   
 
Mr. Murphy stated Ms. Schink and her husband are the owners of My Gym.  For the last  
five years, they have located in the Summit Square Shopping Center.  Mr. Murphy stated  
Ms. Schink operates a child’s fitness center which provides an early learning program for  
children six weeks to thirteen years old.  He stated she proposes to occupy the first floor  
of the new building currently under construction behind the Third Federal Bank. 
 
Mr. Murphy stated Ms. Schink made Application to occupy that space which on the  
Approved Land Development Plan was listed as retail space.  He stated they have uses  
that do not neatly fit into any particular  categories, and the Township decided that they  
could not consider her use as retail, and chose to treat it as a fitness center similar to  
L. A Fitness, etc.  He stated her use is not what everyone would know as a fitness center.   
He stated it is also not a Day Care Center, but it is closer to a Day Care Center than to a  
traditional fitness center.   
 
Mr. Murphy stated the use will involve approximately 2,500 square feet which would be  
the whole first floor of the building.  He stated she hopes to occupy the space as early  
as a month from now if possible.  He stated she has received tremendous support from  
the community.  He stated they did discuss it with the Board previously, and the feedback  
was that the Board would have no objection especially once they understood what has 
been proposed.   
 
Ms. Schink stated they are a fitness center for children starting with Mommy and Me  
Classes up to age thirteen.  She stated the majority of the children that come to class are  
up to two to three years old.  She stated they come to class with an adult for one hour  
each week.  She stated they have a specific schedule of classes.  She stated they also  
provide free play which is another hour.  She stated there is also a three hour drop off  
program where older children can come one Friday a month without parents.  She stated  
they also hold birthday parties on the weekends.  She stated they also have classes on  
Saturday and in the evenings; however, the latest they are usually open is 7:30 p.m. 
Ms. Schink stated they also offer a class for parents to learn how to do physical 
activities with their children.  She stated they also have preemies and special needs  
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children coming to the facility.  She stated they want to be a part of the community, and  
they were recently at Yardley harvest Day.  She stated the class size is typically ten to  
twelve children per class.  She stated she does not want huge classes as the goal is to be 
more personalized.   
 
Mr. DosSantos asked Ms. Schink how many classes there are per day, and Ms. Schink  
stated there would be approximately three to four in the morning and a free play.   She  
stated they also offer classes Monday, Tuesday, and Wednesday nights when they offer  
one class. 
 
Mr. Gruen asked the turn around time between classes.  Ms. Schink stated it could be  
from five to fifteen minutes.  She anticipated that there could be ten to twelve cars at  
most.  She stated there is never more than one class at a time. 
 
Mr. Murphy stated in the Approved Plan, this Building, Building Four, was assigned  
seventeen parking spaces, and they can also park in the joint parking that the TND  
Ordinance encourages.  Ms. Schink stated she is confident that seventeen spaces would  
be more than enough.   
 
Mr. Gruen asked the total number of teachers per class total.  Mr. Gruen asked what  
parking spaces would be used for the upstairs portion of the building, and Mr. Murphy  
stated they have separate spaces.  
 
Mr. Bamburak stated he assumes that a fitness use would require more parking spaces,  
and Ms. Kirk stated under the Ordinance if it is fitness or retail, there are two ways to  
calculate parking.  Under one Section it is one space for every two persons of permitted  
maximum occupancy, or it could be one space per 150 square feet of net floor area. 
She stated there is confusion because this use does not fit into office or retail.   
Mr. Bamburak stated the seventeen spaces that have been allocated would be in  
compliance with “retail,” and Mr. Murphy agreed.   
 
Mr. DosSantos stated for the regular Classes they probably have sufficient spaces but  
they did discuss birthday parties.  He asked if they have parties at the existing facility at  
Summit Square, and Ms. Schink stated they do.  He asked what occurs when there are  
parties at the existing facility.  Ms. Schink stated the majority of the time when they have  
large parties, she does not feel there would ever be seventeen cars since when they have  
the most children, it would usually be people bringing multiple children.   
 
Mr. Gruen stated he is concerned about the turn around time between classes because if  
there were ten cars for one class plus two cars for the teachers, there would be ten more  
cars coming for the next class wanting to use that same space.  Mr. Murphy stated there  
are a total of ninety-seven spaces on site and it is broken out between different buildings  
and suggested uses.  Ms. Kirk stated she felt the spaces were calculated using the  
broadest use which was retail plus restaurant, and Mr. Murphy agreed.   



October 2, 2012     Board of Supervisors – page 16 of 17 
 
 
Mr. Benedetto asked why she is moving from Summit Square, and Ms. Schink stated her  
lease is up.  She stated she was interested in moving into a new facility that would be  
more visible in a much more aesthetic building than where they are currently.  She stated  
the majority of their customers are from Lower Makefield/Yardley.  Mr. Benedetto asked  
the size of the current facility, and Ms. Schink stated it is the same size of the new  
facility.  She stated the parking at the existing facility is not safe because cars are not  
stopping, and her customers are pushing baby carriages.   
 
Mr. Bamburak asked if they do anything outside of the facility, and Ms. Schink stated  
they do not and all the equipment used is inside. 
 
Mr. Gruen asked how they can be assured that they will not increase the class size by  
adding another instructor and having more children in each class.  Ms. Schink stated if  
she does not have the parking for it, she cannot do it.  She stated she is in control of how  
many children she allows in each class.  She stated if there were more children, she  
would add another class rather than put them all in one class.  She stated it makes more  
sense to have smaller classes, and add classes if necessary.  She stated having too many  
children in class does not work well.  Mr. Gruen stated he is in favor of the project, but he  
is concerned about the parking.  Mr. Bamburak stated it appears that Mr. Gruen is  
looking for a limit on the size of the classes.  Mr. Gruen asked if they would accept a  
limit on the size of the class.  Ms. Schink stated currently her classes are ten to twelve  
children.  Mr. Moffa asked about the birthday parties, and Ms. Schink stated the largest  
package is for twenty-five children but this would not involve twenty-five vehicles. 
She stated rarely does she have a class when everyone is present.  She stated her older  
classes are drop-off classes.  She stated Parent Nights Out are drop-off classes.  She  
stated this is also true for a majority of the parties.  She stated the majority of her classes  
are Mommy and Me.   
 
Mr. Moffa stated the way the parking has been set up does not indicate that there are  
assigned spaces for each use, and Mr. Murphy agreed.  He stated what was designed  
under the TND Ordinance was for shared parking by all users.  He stated where 
Ms. Schink proposes to occupy the facility, it is more segregated parking. 
 
There was no one present to speak to this matter, and Testimony was closed. 
 
Mr. Moffa moved, Mr. DosSantos seconded and it was unanimously carried to approve  
the Variances as requested. 
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OTHER BUSINESS 
 
Mr. Bamburak stated some members have requested that the start of the meetings be 
changed to 7:30 p.m.  Mr. Habgood stated if they are going to make a change, it may be 
better to do it at the beginning of next year since meetings have already been advertised. 
 
Mr. Gruen moved, Mr. DosSantos seconded and it was unanimously carried to change the 
meeting time to 7:30 p.m. starting in 2013. 
 
There being no further business, Mr. Gruen moved, Mr. Zamparelli seconded and it was 
unanimously carried to adjourn the meeting at 9:15 p.m. 
 
      Respectfully Submitted, 
 
 
       
 

Jerry Gruen, Secretary 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
     


