
TOWNSHIP OF LOWER MAKEFIELDZONING HEARING BOARDMINUTES – MAY 6, 2014The regular meeting of the Zoning Hearing Board of the Township of LowerMakefield was held in the Municipal Building on May 6, 2014.  Mr. Gruen called themeeting to order at 7:35 p.m.Those present:Zoning Hearing Board: Jerry Gruen, Vice ChairmanAnthony Zamparelli, SecretaryKeith DosSantos, MemberMark Moffa, MemberMatthew Connors, Alternate MemberOthers: Bob Habgood, Code Enforcement OfficerNathan Fox, Township Solicitor (left meeting in progress)Mark Eisold, Township EngineerBarbara Kirk, Zoning Hearing Board SolicitorKristin Tyler, Supervisor LiaisonAbsent: Paul Bamburak, Zoning Hearing Board Chairman
APPEAL #13-1685 – JOHN S. TRACEYMr. Allen Toadvine, attorney, was present with Mr. John Tracey.  Mr. Toadvinestated he had submitted additional Exhibits which will be marked and entered intothe Record.  He stated he would ask that the matter be Continued so that Mr. Traceycan meet with the EAC on May 14.   He stated Plans have been distributed but theTownship engineer and the EAC would like additional time to review them.Mr. Toadvine asked that the matter be Continued to June 17.Ms. Kirk stated the Amended Plan consisting of two pages will be marked as ExhibitA-9.  The letter issues by Mr. Tracey’s engineer, Van Cleef Engineering Associatesdated 5/5/14 was marked as Exhibit A-10.  A copy of a drainage, erosion, andsedimentation control report for the property dated 5/5/14 was marked asExhibit A-11.Ms. Kirk stated she understands that the Amended Site Plan submitted last monthneeded more specific detail as requested by the Township engineer, which hassince been done but just submitted; and the Township engineer and the EAC wouldlike additional time to review the specifics of the Plan before proceeding.  This iswhy the Continuance is being requested, and Mr. Toadvine agreed.
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Mr. DosSantos asked if the Board will be provided copies of the additional Exhibitsprior to the June 17 meeting, and Mr. Toadvine stated he did provide Mr. Habgoodwith four copies.  Mr. Toadvine stated the most recent Plan has all the details.Ms. Kirk stated she will make a note to get the documents including the Planscopied and submitted to the Board members.Mr. Jim Bray, Chairman of the EAC, stated they have been in contact with theTownship engineer about this matter.  He stated they just received the Planselectronically today, but they are very difficult to read; and they would like tohave an opportunity to review them.  He stated Mr. Eisold has agreed to providethe EAC copies before the end of the week so that they can thoroughly discuss this.There was no one else present in the audience wishing to speak on this matter.Mr. DosSantos moved, Mr. Moffa seconded and it was unanimously carried tocontinue the matter to June 17, 2014.Mr. Fox left the meeting at this time.
APPEAL #14-1692 – EWA SADOKMs. Sadok was present and provided Revised Plans this evening which were markedas Exhibit A-4.Ms. Kirk stated Ms. Sadok was present on April 15 asking for additional impervioussurface for an extension of the existing driveway, the front walkway, and a rearwalkway to the rear patio and the construction of a shed.  Ms. Kirk stated themaximum impervious surface coverage permitted is 18% under the Ordinance,but Ms. Sadok was previously granted a Variance in 2012 to increase that coverageto 19.2%.  With the proposed additions, Ms. Sadok was initially requesting anincrease to 21.7%.  Ms. Kirk stated that the Board had some concerns about theeffectiveness of the proposed driveway expansion turnaround as well as the rearshed, and Ms. Sadok had agreed to go back and see if she could re-calculate whatshe was proposing to do; and Ms. Sadok agreed this was correct.Mr. Gruen stated he passed by the property and saw that everything was alreadypaved; however, Ms. Sadok the paving was done a few months ago.Ms. Sadok stated from the last meeting she understood that the Board was finewith adding the extra driveway and the shed.  Ms. Sadok stated she eliminatedthe back walkway, the small part of the driveway, and also the extension of thefront walkway.
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Ms. Kirk provided a copy of the prior Plan to compare with the new Plan of whatis now being proposed.Mr. Moffa stated it appears that on the new Plan the areas marked with diagonallines that are not colored in are not going to be done, and Ms. Sadok agreed.Mr. Gruen noted an area which he feels has been enlarged in the front, andMs. Kirk stated she believes that was because the Board had some issues withthe little circular portion of the driveway extension that Ms. Sadok had initiallyproposed,  and the Board had questioned whether that would be sufficient for whatshe was requesting for a turnaround; and Ms. Sadok agreed.  Mr. Gruen stated thisdoes not seem to work either.Mr. Moffa stated previously the impervious was going from 19.2% to 21.7%,and Ms. Sadok stated now she is requesting 21%.Mr. Habgood reminded the Board that there had been a discrepancy discussed atthe last meeting as to the lot size being used.  He stated the lot size being usedshould be 26,760 square feet; and using that for the square footage of the lot size,the previously proposed impervious was 24.4%, and now it will be 21.4%.Mr. DosSantos asked Mr. Habgood if the new Plan incorporates the correct lot size,and Mr. Habgood stated it does.  Ms. Kirk asked if the 19.2% is the correct existingimpervious surface, and Mr. Habgood stated that is accurate.Mr. Habgood asked about the size of the shed, and Ms. Sadok stated the size of theshed is 12’ by 14’.Mr. Moffa noted the area shaded in yellow that was added in response to the Board’scomments at the last meeting, and he asked if that will be asphalt; and Ms. Sadokagreed.  Mr. Moffa stated this meets up with the front walkway, and Ms. Sadokagreed.  Mr. Moffa asked if the walkway is concrete, and Ms. Sadok stated it isbluestone.Mr. Gruen noted the triangular area in the front and asked what this will add as faras a turnaround.  He stated he does not feel it is sufficient for a turn around and willjust be additional impervious surface.  Mr. Eisold stated the shape of it does notseem to promote a turn around; however, Ms. Sadok stated it does, and you caneasily make a turn around.There was no one in the audience wishing to make comment about this matter.
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Mr. DosSantos moved, Mr. Connors seconded and it was unanimously carried toapprove the Variance as requested for a 2.2% increase to the impervious surface asshown on the Amended Plan which was marked as Exhibit A-4 for a totalimpervious surface of 21.4%.
APPEAL #14-1694 – ELIZABETH FINEBURGMr. Edward Murphy, attorney, was present with Ms. Elizabeth Fineburg.The Application submitted was marked as Exhibit A-1.  The Site Plan was marked asExhibit A-2.  Notice of tonight’s Hearing was published in the Bucks County Advance,and the copy of the publication was marked as Exhibit B-1.  Notice was also postedat the property, and a copy of the posting was marked as Exhibit B-2.  Noticeswere mailed to property owners as required by the Ordinance, and a copy of theletter with the list of addressees was collectively marked as Exhibit B-3.Ms. Fineburg was sworn in.Mr. Murphy stated Ms. Fineburg purchased the property last June.  He stated theproperty was established pursuant to a 1957 Subdivision Plan of WynnewoodSection III; and at the time Ms. Fineburg purchased the property, the propertycontained more than the allowable impervious surface.  Mr. Murphy stated theydo not know what the Zoning classification was in 1957 or what was the allowableimpervious surface at that time.  They do know that today in the R-2 District basedon the size of the lot, they are permitted to have 18% impervious surface; andtoday the lot has 25.25% impervious surface, but Ms. Fineburg was not the onewho installed this.  Mr. Murphy stated there seems to be very little that is newon the property because the property was fairly run down at the time  Ms. Fineburgpurchased it.  He stated it was a rental property and had not been well maintained.Mr. Murphy stated according to Ms. Fineburg, there did not seem to be anythingrecently added so they assume that this impervious overage however it occurredwas one of long standing.Mr. Murphy stated Ms. Fineburg would like to construct a small drivewayturnaround so that she does not have to back out from her garage onto SutphinRoad.  He noted on the Plan submitted where there is a 16’ by 18’ drivewayturnaround shown in an area in the front yard, which because the property is acorner lot on Milton Drive and Sutphin and has two front yards.  Mr. Murphystated one aspect of tonight’s Application is to seek permission to provide thatturn around area so she can avoid backing directly out.
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Mr. Murphy stated the other proposed addition is directly opposite that drivewayto the rear of the house where there is a small sunroom addition which isproposed; and for that they have sought relief not only from impervious, butalso because there is an encroachment into the rear yard.Mr. Murphy stated as part of what Ms. Fineburg has done over the last year, she hasmet with the neighbors on all sides; and everyone is familiar with the Application,and everyone has encouraged Ms. Fineburg to keep moving forward because theproperty looks considerably better than it did last June when she first acquired it.Mr. Murphy stated to do what is shown on the Plan including the sunroom additionand the driveway addition, it will increase the impervious surface from the existing25.25% to 28.6%.  Mr. Murphy stated as indicated in the Application if Mr. Eisold inthe course of his review would encourage or request that some additional on-sitestormwater management such as a rain garden be installed, Ms. Fineburg would beagreeable to doing this.Mr. Murphy stated he did ask Ms. Fineburg if there were any areas on the sitewhere she could eliminate some impervious; but because everything is relativelyolder, there is really nothing of any consequence that could be eliminated otherthan the sidewalk from the front of the house which faces Milton Drive which isthe entrance.Ms. Fineburg agreed that the summary provided by Mr. Murphy was accurate.Mr. Murphy provided photographs of the property to illustrate the conditions, andthese were collectively  marked as Exhibit -3.Mr. Gruen asked the width of the driveway, and Mr. Habgood stated it scaled out to16 ½’.  There is a two-car garage.Mr. Moffa asked if fence is new, and Ms. Fineburg stated there is a newer portionwhich was added which matches the existing fence.Mr. Gruen asked what kind of mitigation they are proposing to alleviate some of theimpervious surface, and Mr. Murphy stated they would defer to the Townshipengineer.  Mr. Eisold stated he will meet on the site and make a recommendation.He stated he would possibly recommend a stone dry well.
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Ms. Kirk stated it appears that there is a total of 968 square feet being added; andnormally under the Stormwater Management Ordinance, they would not berequired to provide any stormwater management facilities because it is less than1,000 square feet.  Mr. Murphy stated while this is correct, because they werealready over the permitted impervious surface, he felt it appropriate to makethat offer.Mr. Moffa asked if the wood deck is existing, and Ms. Fineburg stated it is.Mr. Habgood stated there is a record of a Permit for the deck.  Mr. Moffaasked about the fence; and Mr. Habgood stated while he did not find aPermit for a fence, a fence is not counted as impervious.Mr. Habgood stated he did check the impervious and he got existing impervioussurface of 21.1% and proposed to be 24.4%.  He feels what may have happened isthat they may  have used the driveway that is in the public right-of-way as part ofthe impervious surface calculations; and this is not counted if it is in the publicright-of-way.   He stated it appears that the total increase between the additionand the driveway is 603 square feet.Mr. Gruen asked Ms. Fineburg if she would be willing to do the turnaround inpervious surface.  Ms. Fineburg stated the contractor was going to try to do thedriveway and the turn around all in stamped concrete.  Mr. Gruen statedpervious paving would help such as e. p. Henry, and they may not then need thestormwater management system.Mr. Murphy stated his concern with porous paving is that it does tear up whenthere are a lot of sharp turns.  He stated he had this at his office, and hisexperience was that where you have a lot of turning, it does not hold up as well.Mr. Murphy stated he would defer to Mr. Eisold in this regard, and Mr. Eisoldstated he agrees that it is not quite as durable as regular asphalt.   Mr. Gruenstated the pavers are very hard.  Mr. DosSantos stated pavers would costsignificantly more than stamped concrete.  Mr. Gruen suggested Ms. Fineburglook into the option of the pavers since she would then be able to avoid the cost ofthe dry well.  Ms. Kirk stated Ms. Fineburg agreed to the Condition that she wouldconsider what the Township engineer recommends by way of stormwater facilities.There was no one present in the audience wishing to speak on this matter.Mr. Zamparelli moved, Mr. Moffa seconded and it was unanimously carried toapprove an increase to the impervious surface as requested with the Condition thatthey adhere to any recommendations by the Township engineer to mitigate theimpervious surface as much as possible.  Also approved the Variance to reduce thesetback to 36.37’.
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APPEAL #14-1695 – WILLIAM J. CWIKLINSKI AND KELLEY A. CWIKLINSKIThe Application submitted was marked as Exhibit A-1.  The Site Plan submittedwas marked as Exhibit A-2.  Notice of tonight’s Hearing was published in the BucksCounty Advance, and a copy of that publication was marked as Exhibit B-1.The property was posted with notice of tonight’s Hearing, and a copy of that noticewas marked as Exhibit B-2.  Notice was mailed to adjacent property owners asrequired by the Ordinance, and a copy of the letter with the list of addresseeswas marked as Exhibit B-3.Mr. William J. and Ms. Kelley A. Cwiklinski were sworn in.Mr. Cwiklinski stated they are seeking relief from impervious surface of 22.7%.He stated he purchased the property in 1989, and he has not really changedanything or added any impervious surface.  He stated the survey was done in2007, and the individual who did the survey told them that the impervioussurface was 21%; however this was wrong.  Mr. Cwiklinski stated he wastrying to find a way to reduce the impervious surface they had to a lowernumber.  He stated there is a deck on the back, and he was going to try to takepart of that out and then put the new addition up which would be a net ofapproximately 116 square feet of impervious surface.Mr. Cwiklinski stated on the right side of the garage and on the rear, whenthey first moved in they had a septic system.  He stated the existing homeownerhad a dry well to the right of the garage on the side yard for his washing machinewater.  Mr. Cwiklinski stated he put two leaders into the dry well after they gotpublic sewer installed in 1990, and this may help the situation with regard to theimpervious surface.Mr. Gruen asked how much they are asking for, and Ms. Kirk stated they are askingto expand the kitchen and family room area by 391 ½ square feet so the proposedcoverage would go from 20.7% to 22.7% for an increase of 2%.   Mr. Moffa statedhe believes that it is already 22.7%, and there is no change in impervious.Mr. Cwiklinski agreed and stated he is actually adding back 116 square feet.Mr. Moffa stated he is looking for relief from the existing overage.  Mr. Cwiklinskistated that the deck that is part of the impervious surface will be reduced by 116square feet.  Mr. Moffa stated that is not reflected on the Plan provided to the Board.Mr. Cwiklinski stated he did not mark it out.  Mr. Moffa stated it is also not reflectedin the numbers because he is showing that he is staying at 22.7%, and Mr. Cwiklinskiagreed noting that it was on his Application of impervious surface.  Mr. Moffa statedhe is actually going down from 22.7% to 22.5% or 22.6%.  Mr. Cwiklinski stated itis actually 22.1%.   Ms. Kirk asked if it is a wood deck or concrete, and Mr. Cwiklinski
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stated it is a wood deck.  Ms. Kirk stated a wood deck does not usually count towardimpervious surface, and Mr. Cwiklinski stated it was counted.  Mr. Habgood statedunless there is a weed barrier underneath the deck, it would not be counted.Mr. Gruen asked if he has a weed barrier underneath it, and Mr. Cwiklinski statedit was there when they bought the house.  He stated he did replace some deckboards approximately twenty years ago.Mr. Gruen asked the height of the deck from the ground, and Mr. Cwiklinski stated itis two steps so he would estimate that it is approximately 15”.  Mr. Gruen stated ifthey do not have a weed barrier, this would reduce the impervious surfacesignificantly.  Mr. Cwiklinski stated his request is to take the deck out and put onthe addition in that area but replacing the footprint of the deck 7’ from the leftside to the right and 1’ in width.Mr. Habgood stated they are requesting permission to go to 22.2% impervioussurface.Mr. Gruen stated the existing impervious surface is 22.7% so there will actuallybe a reduction in impervious surface of .5%.Mr. Zamparelli asked if there are any water problems now, and Mr. Cwiklinskistated there are not.Mr. DosSantos asked if he puts on the addition will he put the leaders into the drywell; and Mr. Cwiklinski stated the way the addition is proposed, the right leaderwill be connected into the existing rain gutter and to the dry well.  Mr. Gruenstated at this point he might have too much water going in there.  Mr. Eisoldasked Mr. Cwiklinski how much of the roof goes into the dry well, andMr. Cwiklinski stated it is the garage which is approximately a 20’ by 25’ area.Mr. Gruen asked where the water would go if the dry well filled up with water;and Mr. Cwiklinski stated one time when it was pouring, it was bubbling up, butit stayed on the property.There was  no one present in the audience wishing to speak on this matter.Mr. Moffa moved, Mr. DosSantos seconded and it was unanimously carried toapprove the Variance as requested.



May 6, 2014            Zoning Hearing Board – page 9 of 22APPEAL #14-1696 – STEVEN C. BAKERAn Application with two attachments which was submitted was marked as ExhibitA-1.   A Site Plan was marked as Exhibit A-2.  An Impervious Coverage BreakdownChart was marked as Exhibit A-3.  Notice of tonight’s Hearing was published in theBucks County Advance, and a copy of that publication was marked as Exhibit B-1.The property was posted with notice of tonight’s Hearing, and a copy of that postingwas marked as Exhibit B-2.  Notice was mailed to property owners as required bythe Ordinance, and a copy of the letter with a list of the addressees was marked asExhibit B-3.Mr. Steven Baker was sworn in.Ms. Kirk stated it appears from the Application that Mr. Baker is requesting toconstruct a fence within a buffer easement area.  Due to the location of the propertyhe is asking to construct a shed which would be in the otherwise special setbackwhere normally 100’ would be required, and the edge of the shed to the propertyline would make it 85’.Mr. Moffa stated pictures were provided and he asked Mr. Baker if he is choosingbetween these two different types of fences or using both.  Mr. Baker stated for theback portion along Oxford Valley he would like to have the privacy fence and on thesides they want the aluminum open fence which matches their neighbor’s andwould allow water to go through.Mr. Baker stated with regard to the shed, there is nowhere else on the propertywhere he can put the shed due to the slope of the yard.Mr. Gruen asked Mr. Habgood if a 6’ fence would be allowed in the back whichwould border Oxford Valley Road; and Mr. Habgood stated this is consideredthe rear yard, and you are permitted to have a 7’ fence.  Mr. Gruen askedMr. Baker if there will be space underneath the fence for the water to passthrough, and Mr. Baker agreed that there will.Ms. Tyler noted the property to the right, and asked if that neighbor has a fence;and Mr. Baker stated they do, and they will match the fence on that side.Ms. Tyler asked about the properties to the left, and Mr. Baker noted there are nofences to the left of his property.Mr. DosSantos stated the fences on the side will be aluminum fences, and on theOxford Valley side it will be a wooden fence; and Mr. Baker agreed.  Mr. Gruenasked the height of the side yard fences, and Mr. Baker stated they will be 5’ high.Mr. DosSantos asked if the neighbor to the right that has the aluminum fence alsohave a privacy fence along Oxford Valley, and Mr. Baker stated he does not.
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Mr. Gruen asked how far away from Oxford Valley Road will the rear yard fencebe located, and Mr. Baker stated it will be approximately 11’ to 12’ from thesidewalk in the rear of the property.  Mr. Gruen asked if any of the neighborshave rear fences, and Mr. Baker stated they do not.Ms. Kirk stated generally a Condition is attached to Approvals for relief from thebuffer that he would be solely responsible for removing the fence in the easementarea should the easement owner need access to that area.  Mr. Habgood noted theright side of the property, looking at it from Saxony Lane, has another easement;but the Applicant is not proposing to erect the fence in that easement.    Mr. Bakerstated he would be in agreement with the Condition noted by Ms. Kirk.There was no one present in the audience wishing to speak about this Application.Mr. DosSantos moved, Mr. Zamparelli seconded and it was unanimously carried thatthe Variances requested be granted with the understanding by the Applicant thatanything built within the buffer zone that needs to be removed would be done at theowner’s expense and with the Stipulation that the stockade fence along OxfordValley Road have a gap of 3” to allow for water passage.  The Approval is subjectto no construction of a fence within the storm sewer easement area.
OTHER BUSINESSMr. Benedetto asked Ms. Kirk for a status report for the Satterthwaite propertyAppeal.   Ms. Kirk stated at this point everything is on hold.  She stated she contactedMr. Murphy a couple of weeks ago by letter indicating that she had filed all thedocuments with the Court for the Certified Record.  She stated she had not receivednotice of any Rule 27 Conference being scheduled by the Court; and she hadindicated that if she had not received a response, that she would be filing for aMotion for that Conference.  Ms. Kirk stated that Mr. Murphy replied that he hadbeen having discussions with Mr. VanLuvanee to resolve some of the issues that theresidents had raised, and that he would be in touch with her if those issues wereresolved, and if they would be filing for a Rule 27 Conference.  Ms. Kirk stated at thispoint everything has been filed on behalf of the Zoning Hearing Board, and they arewaiting for the Applicant or any of the intervening Parties to move forward with theConference.Mr. Benedetto stated he understands that if the residents and Dr. Bentz reach somesort of agreement that the Appeal would be dropped, and it would go directly to theBoard of Supervisors for approval.  Mr. Benedetto asked Ms. Kirk if this is correct,and Ms. Kirk stated it is not correct.  Mr. Benedetto stated he was told this by one ofthe residents, Mr. Conoscenti, who was involved in the Appeal.  Ms. Kirk stated this
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is not her understanding.  She stated she believes she entered her appearance onbehalf of the Zoning Hearing Board so any Agreement would require BoardApproval.Mr. Benedetto stated for clarification, he will ask Mr. Garton this same questiontomorrow night.Mr. Benedetto stated he is confused about the chronological order.  He stated heunderstands that a letter was sent by Ms. Kirk to Mr. Murphy, and he does notbelieve that Mr. VanLuvanee or Mr. Garton were copied on that letter; however,Ms. Kirk stated they were, and to the best of her knowledge all Parties that wereinvolved in the proceedings were copied.  She stated the only Parties she did notspecifically copy were the individual Zoning Hearing Board Members.  She stated itwas simply a procedural question indicating she had not heard anything about aRule 27 Conference being scheduled.  She stated that is the first step when you filefor an Appeal after the Record has been Certified.  Mr. DosSantos stated he does notfeel that Ms. Kirk would have had to copy the Board on something like this.Ms. Kirk stated she wanted to know what was going on since she had not heardanything since the Appeal was filed in November/early December.  Ms. Kirk statedshe wanted to know what was going on and whether she should file for the Motion.She stated she was then contacted by Mr. Murphy by e-mail indicating she shouldhold up since there had been discussions.Mr. Benedetto stated he feels this is all about transparency and getting theinformation out. He stated he could care less what is the actual information, butwants to know what the truth is.  He stated when someone tells him something hewants to know from Ms. Kirk or whomever else – Mr. Murphy, Mr. Garton, orMr. Conoscenti – what the truth is.  Mr. Benedetto stated it makes sense thatMr. Garton and Mr. VanLuvanee would be copied on a letter Ms. Kirk sent toMr. Murphy.  Ms. Kirk stated she believes Mr. Habgood was copied on the letter;however, Mr. Habgood stated he does not recall this, and he would have to look atthe file.  Ms. Kirk stated she is not sure adding she did not bring that file with herthis evening.  Ms. Kirk stated her question was what is being done to get the mattermoved into Court for the Conference.Mr. Gruen stated they have previously discussed that if anything happens inconference, Ms. Kirk is supposed to represent the Zoning Hearing Board.  He asked ifthere is any scenario in which the residents and the Township could come to somesort of compromise and the Zoning Hearing Board would be out.  Mr. Gruen statedhe told people that he did not believe so since the Zoning Hearing Board already
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turned it down.  He stated he feels the only way it could be changed would be by aJudge.  Ms. Tyler stated it could also be settled by agreement of all the Parties, andMs. Kirk agreed.Ms. Kirk stated there is Case Law that says if the Zoning Hearing Board has enteredits appearance in a Land Use Appeal, any Stipulation requires the Zoning HearingBoard’s Approval before it can be filed with the Court.  Mr. DosSantos stated thatmay obviate the necessity of an actual Hearing, but a meeting of the Board would beheld to Approve or not Approve; and Ms. Kirk agreed.Mr. Gruen stated whoever is saying out there that they can enter into a deal withoutthe Zoning Hearing Board is wrong.  Mr. DosSantos stated the problem may be thatMr. Benedetto is not talking to the attorneys involved but is talking to residents whodo not really understand the process.  Mr. DosSantos stated he feels there should bediscussions with Counsel involved.Mr. Benedetto stated his understanding is that the residents were told this by theirattorney, Mr. VanLuvanee.Mr. Benedetto stated he contacted Ms. Irene Koehler who is involved in the Ariamatter and she sat through the negotiations with Aria now that they are having theirseparate negotiations.  Mr. Benedetto asked Ms. Koehler if it was her understandingthat they can settle this, since Aria came with a proposal to change the Ordinance toallow for a medical facility which is very similar to what they are talking about withSatterthwaite, and RAFR was there, although there was no one there from theZoning Hearing Board.  Mr. Benedetto stated Ms. Koehler advised him that herunderstanding was, consistent with what Mr. Conoscenti said, that if they agree withthis, it will by-pass the Zoning Hearing Board, they will pull their Appeal, “they”being Aria/Dr. Bentz, and it goes directly to the Board of Supervisors for Approval.Mr. Benedetto stated this is two separate cases, and two separate parties saying this.Mr. DosSantos stated he does not know that the Zoning Hearing Board was a Partyto Aria; but Ms. Kirk disagreed saying they are, and she entered on the Board’sbehalf.Ms. Kirk stated this would depend on what the nature of the discussions are.She stated Aria’s case they wanted to come in with a hospital and a medical officefacility.  She stated if they are modifying their proposal to eliminate the hospital ormedical office and are intending to put something in that would meet therequirements of the Ordinance, then they would withdraw their Appeal, they wouldnot have to come back in front of the Zoning Hearing Board, and it could go right tothe Board of Supervisors.  Mr. DosSantos agreed.
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Mr. Benedetto stated the reason he is asking this is because there is a semanticsquestion.  He stated what Aria is proposing is very similar to what is going on withDr. Bentz.  Mr. Benedetto stated he was at the meeting with Aria, and they said,“This is the Ordinance we’d like, and this is what we would like to change.”Mr. Benedetto stated some of the things are already permitted and some of thethings are not permitted.  Mr. Benedetto stated they want to change the Ordinanceto allow for some of the things they would like that are not currently permitted.Mr. Benedetto stated his understanding from Ms. Koehler and from the meeting isthat if RAFR agrees to this, they will drop their Appeal.Ms. Kirk stated if the Township changes the Zoning Ordinance that would permitwhatever it is that Aria is requesting, and the Township takes it upon themselves topass an Ordinance that would allow for the use requested, technically they couldwithdraw their Appeal, and then come into the Township to put in a LandDevelopment Plan showing that they comply with the new Ordinance.Mr. DosSantos stated they would not then need a Variance.Mr. Benedetto asked how it would be any different if Dr. Bentz comes to theneighbors and asks them to allow her to have a large equine hospital facility as apermitted use and change the Ordinance to have this as a permitted use.Ms. Kirk stated this was not what Mr. Benedetto was previously saying, and he wassaying that there were discussions that they were going to reach an agreement; andthey did not have to come back to the Zoning Hearing Board.  Ms. Kirk stated whenhe stated “agreement,” she felt he was discussing an agreement that would resolvethe pending issues that are up on Appeal – not changing the Ordinance.  Ms. Kirkstated if it is an agreement that indicates that they are going to go to the Townshipand have them change the Ordinance so that it is a permitted use, and theSupervisors decided to do that, Sunflower Farms could withdraw their Appeal, andcome in with a new Application under the new Ordinance.  Ms. Kirk stated there isnothing that she would be able to do about that.Mr. Benedetto stated this would then by-pass the Zoning Hearing Board.  He statedhis concern is by-passing the Zoning Hearing Board.  He stated what Dr. Bentz isproposing is a basically the same thing that Aria is proposing; and she is asking to beallowed this usage.



May 6, 2014         Zoning Hearing Board – page 14 of 22Ms. Kirk stated the Zoning Hearing Board’s function under the State is if there is achallenge to the way an Ordinance was adopted dealing with Zoning, if there is arequest for a Variance from the requirements of the Zoning Ordinance, or if there issomething like a Special Exception which is a permitted use but has certainConditions attached to it.  Ms. Kirk stated the Zoning Hearing Board does not havethe power to tell the Township that they cannot amend the Zoning Ordinance toinclude additional uses in a certain Zoning District; and that is wholly the function ofthe Government, and not the Zoning Hearing Board’s purpose or function.Mr. DosSantos stated if anyone was opposed to this, they would  have to take it upwith the Court system to seek some kind of injunctive relief or something else toenjoin the Township from doing that; but this takes the Zoning Hearing Board out ofthe equation.Mr. Benedetto stated the Township is not a Party to the Satterthwaite case.Ms. Kirk stated she felt they were; however, Mr. Benedetto stated technically theyare  not.  He stated if you read the Record, Mr. Garton stated he entered anappearance not as a Party, but as an observer.  Mr. Benedetto stated the Supervisorsnever voted on approving Mr. Garton being there; and Mr. Garton entered hisappearance on his own, and the Supervisors never agreed to it.  Mr. DosSantosasked who is paying Mr. Garton if the Supervisors never agreed to it.  Mr. Benedettostated he brought this to the attention of the other Board members, and it did notbother them, and it was not voted on, and it still has not been voted on.Mr. Benedetto stated technically maybe Mr. Garton is representing the Townshipeven though he was never approved by the Supervisors to go there; however, thereality is that the discussions that are taking place with regard to Satterthwaite arecompletely outside of the Township so what agreement is taking place is betweenthe neighbors who are a Party and Dr. Bentz.Mr. DosSantos stated if that is the case, if the Township is not involved with thissomeone will have to come to the Township requesting the Supervisors to changethe Ordinance; and if they do not, and they are still under the same Ordinance,they still have to come back to the Zoning Hearing Board to request a Varianceor if they reach an agreement for which they do not need a Variance, the ZoningHearing Board is out of it as well.Mr. Benedetto stated he would be greatly concerned if there was an agreementthat took place.  He stated the vote at the Supervisors was four to one to sellthe property to Dr. Bentz so whatever discussions take place between her, youcan pretty much guarantee that the Supervisors are going to vote for whateverthey come up with.  Mr. Benedetto stated in practical matters, it completelyby-passes the Zoning Hearing Board.  Mr. Benedetto stated if that is the law,the law “stinks.”
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Mr. Gruen stated they can come to any agreement they want, unless theSupervisors change the Zoning for R-1 they cannot come to any agreement.Mr. Benedetto stated Mr. VanLuvanee is a very smart guy, and he toldMr. Conoscenti, “You don’t need to deal with the Zoning Hearing Board if youguys reach an agreement, however you want to define that, it by-passes theZoning Hearing Board and they don’t have to sign off on it.”  Mr. Benedettostated this may or may not sit well with the Zoning Hearing Board.Mr. DosSantos stated it does not really  matter whether it sits well or not, and it isreally how the agreement comes into play.  He stated if the agreement is structuredthat the Ordinance is changed, the Zoning Hearing Board is out of it whether theylike it or not because the Zoning Hearing Board does not have a say in it.  He statedthe relief would be for the residents or whoever disagrees with it to take it up withthe Common Please Court to seek some kind of injunctive relief.  Mr.  DosSantosstated if the Ordinance does not get changed, and they come to an agreement whichdoes not require any relief, the Zoning Hearing Board is also out of this as wellbecause they would not have to come before the Zoning Hearing Board.  He statedif they make an agreement and still need relief, they would still have to come to theZoning Hearing Board to do that.Mr. Benedetto stated if neighbors were not involved in any of these cases, andAria or Dr. Bentz came before the Zoning Hearing Board requesting relief, andthe Zoning Hearing Board denies it and they Appeal, they could go to theTownship requesting a change to allow the use which the Township could allow.Ms. Kirk stated if the Township did this, the Zoning Hearing Board would beremoved from it because at that point there would no longer be any issue theproperty is being used as it would then meet the requirements of the Ordinance.Mr. DosSantos stated the governing body is the Zoning Ordinance.Mr. Benedetto stated hypothetically it would make sense for Dr. Bentz or Aria tojust go to the Supervisors and request a change to the Ordinance.Mr. Gruen asked what it would take for the Supervisors to change the spot Zoninglike this changing the Zoning for this particular five acres.  Ms. Kirk stated theycannot automatically do that because the Municipalities Planning Code requiresthat the Ordinance has to be advertised as to when they will hold a Hearing onwhether or not it gets adopted.  She stated before it is advertised, it has to besubmitted to the Bucks County Planning Commission and the Township’sPlanning Commission for review and recommendation.  She stated a full PublicHearing then must be held on the Ordinance.
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Mr. Benedetto stated the only way that this can bypass the Zoning Hearing Board isif the Supervisors agree to change the Ordinance and go through all the steps,and Ms. Kirk stated Dr. Bentz could also change her proposal to the extent that itcomplies with the existing Ordinance.Mr. Gruen stated it is not a simple process and the Supervisors cannot just meet anddecide since it was turned down by the Zoning Hearing Board they will change thisR-1 five acres to Commercial property, and Dr. Bentz could have her farm.Mr. Benedetto stated he wanted clarification because there are people who areeither misinformed or getting information that may be true.  Mr. Gruen stated it maybe true what they are saying, but it is not that simple.  Ms. Kirk stated it could alsobe a lay person’s misunderstanding of how the process works.Ms. Tyler stated the Parties to Satterthwaite are not here this evening; however,Mr. Benedetto stated he has had conversations with the, and he is doing this forclarification.
A short recess was provided at this time for the Court Reporter.
Ms. Kirk stated an action could be terminated because if there is no action ona Court matter, the Court automatically sends a notice out saying it will beterminated; and unless someone files a statement of Intention to Proceed, itgets terminated.  Ms. Kirk stated it is the Applicant’s position to terminate itbecause they are the one that Appealed the Decision.When the Court Reporter was able to resume, Ms. Tyler stated the topic of theSatterthwaite House has come up here before the Zoning Hearing Board, and therehas been no notice sent to any Parties or representatives of Dr. Bentz and theParties are not present this evening.  Ms. Kirk stated these are just questions as toproceedings, and it is not a Hearing.Mr. Benedetto stated he did tell Tom Conoscenti and Elizabeth Beckelman that hewas going to be at the Zoning Hearing Board this evening talking about this, andthey are the neighbors involved in the Appeal.Mr. Benedetto stated it seems that a letter  or email was sent to Mr. VanLuvanee,Mr. Murphy, and Mr. Garton; and then there was a response that Mr. Murphy wasmeeting with the residents.  Ms. Kirk stated this is not what she stated.  She statedshe is being questioned by Mr. Benedetto about things that were done a few weeksago.  Mr. Benedetto stated he has a purpose for his questions.
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Ms. Kirk stated her letter was basically asking Mr. Murphy if he had filed for aRule 27 Conference; and that if he did not, she would file.  She stated to the best ofher recollection copies should have been sent to anyone who was listed asdesignated Party to the action.  She stated she cannot recall if this was sent toMr. Garton or Mr. Koopman, although it was probably Mr. Koopman as he was theone who was present during the course of the Hearings.  Ms. Kirk stated in responseMr. Murphy sent her an e-mail stating that no Motion was filed, and that they werehaving discussions with the residents.  Ms. Kirk stated she was not advised whichresidents or whether the Township was involved.  Ms. Kirk stated Mr. Murphy askedthat she not file for the Conference, and to hold off.  Ms. Kirk stated she respondedby asking that he let her know if she needed to file.  Ms. Kirk stated she has no ideawho was talking to whom or when the conversations were occurring.Ms. Kirk stated she had checked the Court Dockets and did not see anything filed soshe sent a letter to Mr. Murphy, as the Applicant’s attorney, asking him if he wasfiling.Mr. DosSantos stated as a Zoning Hearing Board member and professionally, this iswhy they have Counsel.  He stated Counsel is there to try to move things along in theBoard’s interest; and he feels this was Ms. Kirk’s intention to write a letter indicatingthat the matter has been stagnant and is not on the Docket, and if they are not goingto move it forward, they should advise her, and she will get it moving forward.Mr. Benedetto stated no meetings or discussions had taken place until the letterwas sent, but Ms. Kirk stated she has no idea.  Mr. Benedetto stated he is telling theBoard this from Mr. Conoscenti, who was the Party who had the meeting withMr. Murphy.  Ms. Kirk stated that does not involve the Zoning Hearing Board.Mr. Benedetto stated he heard that a letter had been sent by Ms. Kirk whichapparently was not authorized by the Zoning Hearing Board.  Mr. DosSantosstated as a client you do not authorize your attorney to send every letter, and theattorney is there to do a job.  He stated the attorney’s job is to get the matter movingforward on behalf of the Board so he would not expect Ms. Kirk to ask the Boardif it was okay to send the letter because the goal is to bring this matter to aconclusion.Mr. Benedetto stated as a resident his concern that this does not make sense whythe attorney for the Zoning Hearing Board would want to move this forwardbecause of all the Parties involved, the Zoning Hearing Board would be the lastones interested in moving this forward.  Mr. Benedetto stated Ms. Kirk earlierstated off the record that if there is no action in two years it is terminated.
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Mr. Benedetto stated Mr. Murphy did not seem to be in any rush to move thisforward for whatever reason; and possibly Dr. Bentz did not have a case, althoughhe does not know.Ms. Kirk stated she is an attorney, an Officer of the Court, and she takes herresponsibilities very seriously.  She stated her duty is to represent the members ofthe Zoning Hearing Board.  She stated if they are named in an Appeal, it is her dutyas the attorney to move it forward to conclusion.  She stated she does not want itstated that during her watch an Appeal involving a piece of property in theTownship that was before the Zoning Hearing Board has been lingering because ithas not been moved forward.  She was just doing what she has to do as the solicitorfor the Zoning Hearing Board.  She stated she did the same thing when Aria Hospitalwas involved.Mr. Benedetto stated in the interest of transparency, the way he found out about thiswas through Elizabeth Beckelman, who was one of the Parties.  He stated hereceived an e-mail from Elizabeth Beckelman asking if he knew about anySettlement negotiations; and he advised her he had never heard anything andDr. Bentz has never made any proposals to the Board of Supervisors or the ZoningHearing Board in changing anything about what she submitted.  Mr. Benedettostated Ms. Beckelman sent him an e-mail from Tom Conoscenti, who had sent it tothe neighbors, saying they he and his wife had discussions with Dr. Bentz and herattorney, and that Dr. Bentz had proposed some alterations – downsizing, anddifferent things.  Mr. Benedetto stated he then called Tom Conoscenti and askedwhat precipitated all of this since Dr. Bentz never seemed to be interested in makingany sort of changes to her Plans; and Mr. Conoscenti told him that Mr. VanLuvaneehad indicated that Barbara Kirk had sent a letter to Mr. Murphy saying exactly whatMs. Kirk had indicated about filing a Rule 27 Conference if he did not do this.Mr. Benedetto stated according to Mr. Conoscenti, from his attorney, that wasextremely unusual for the Zoning Hearing Board attorney to do that.Mr. Benedetto stated as a lay person, he felt this was very unusual to him as wellsince as he noted earlier that does not make any sense why they would be interestedin moving this forward when the Zoning Hearing Board “has all of the cards in theirfavor” since they have already ruled on it five to zero.   Mr. Benedetto statedDr. Bentz Appealed this, and you would think Dr. Bentz would either want to move itforward or pull the Appeal; but it would be more on Dr. Bentz to move it forward orTom Conoscenti because he is spending significant money so he would want to get itmoving and the neighbors because they are spending money.  He stated technicallythe Zoning Hearing Board is not spending any money.
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Ms. Kirk asked Mr. Benedetto if he is implying that she is doing somethinginappropriate or that she is trying to push ahead somebody else’s interest otherthan the Zoning Hearing Board.  She stated she takes offense if that is whatMr. Benedetto is implying.  She stated she is doing her job for the Board as theirattorney.  She stated whether Mr. VanLuvanee would do the same, that is the way heruns his law practice.  Ms. Kirk stated she is doing what she feels is appropriate forthe Zoning Hearing Board, and she does not want to have a Land Use Appealinvolving the Zoning Hearing Board sitting on the Dockets for someone to comeback and say that they did not do their job.Mr. Benedetto stated from his perspective when it was Appealed, Mr. Stainthorpewas asked after the Appeal, but before the Election, if they were going to sendMr. Garton there;  and the answer was “no” twice.Mr. DosSantos stated that has nothing to do with the Zoning Hearing Board.Mr. Benedetto stated his point is that when all this played out, when Mr. Gartonindicated that he was going to go there and entered an Appearance without theSupervisors’ Approval, Mr. Benedetto had indicated at that time the concern is thatthere will be exactly what he thought is going on right now where there arediscussions that are taking place “behind closed doors.”  Mr. Benedetto statedMs. Kirk pushed to have a Rule 27 Conference.Ms. Kirk stated she wanted to know procedurally what was going on, and she hasnot had any communication with any of the Parties.Mr. Benedetto stated he is here to ask Ms. Kirk a questions, and he appreciatesthat she is providing an answer.  He stated he did not have to show up, and heis asking Ms. Kirk directly so this all gets on the Record so that they can allhave a discussion; and this is all he cares about.Ms. Kirk advised Mr. Benedetto that when he makes  a comment that Mr. Conoscenti,who does not handle these types of matters, says his attorney stated thatBarbara Kirk filed something that is unusual, she takes offense to this.  She statedshe does not second guess what Mr. VanLuvanee tells his clients.Mr. Benedetto stated he feels it is unusual because he does not understand theZoning Hearing Board’s interest in moving this forward.  Ms. Kirk stated she doesnot want something on the Docket that involves the Zoning Hearing Board.Mr. Benedetto stated while this is her explanation, he does not feel it makes sense.
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Mr. Gruen stated they usually encourage the Parties to get together and try to cometo some sort of resolution; however, they cannot resolve it without coming back tothe Zoning Hearing Board.  Mr. Gruen stated in this case it is impossible for theresidents and Dr. Bentz to resolve this on their own.  He stated the Zoning HearingBoard had many objections so they cannot come to an Agreement without coming tothe Zoning Hearing Board and presenting it. He stated the Zoning Hearing Boardwould still vote on it unless they change the Zoning which is different.  He stated asthe Zoning stands, if there is no change to the Zoning, they have to come back to theZoning Hearing Board.  Mr. DosSantos stated that is correct if they need relief, andMr. Gruen agreed.  Mr. Gruen stated if  Dr. Bentz decides to buy the property andbuild a single-family home, she does not have to come back to the Zoning HearingBoard.  Mr. Benedetto stated she wants a medical use, and Mr. Gruen stated that isdifferent.Mr. Benedetto asked why Ms. Kirk was not present at the meeting with Mr. Murphyif they have to sign off on it; and Ms. Kirk stated it would not be presented to theZoning Hearing Board until they reached an Agreement.  Mr. DosSantos agreed thatthere would be no need.  Ms. Kirk stated the Board is not in a capacity of an advisoryposition.  She stated the Zoning Hearing Board made a Decision; and if they indicatethat they are withdrawing the request for the horse farm but they still want to usethe property for “x, y, and z” and need a Variance from the side yard setback theBoard would be presented with this Settlement, and the Board may state that theywould agree with this.  She stated it is not the Board’s position to state what to do orhow to resolve it.  Ms. Kirk stated Dr. Bentz can talk to all of the residents with orwithout her attorney if she wants to.Mr. Gruen stated they have the right to meet amongst themselves, but the ZoningHearing Board is not allowed to be there unless it is a public meeting.Ms. Kirk stated she also represents Bucks County Children and Youth and oftentimesshe goes to Philadelphia for a DPW Hearing when an individual has Appealed aFinding of Abuse. She stated those decisions do not necessarily happenautomatically.  She stated as an attorney for the Agency, it is her job to make surethings are moving; and she will send letters to the Judge asking why this has notbeen re-scheduled for another date.  She stated that is her role as the attorney totake care of the pending litigation and get it off the Dockets.Mr. Benedetto stated while he understands this, his concern was that if Dr. Bentz didnot feel that she wanted to move on this and it was dragging on and eventuallyDr. Bentz would get tired and pull the Appeal, it would then be over and the Decisionwould stand.
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Mr. DosSantos stated one of the reasons you sometimes push forward is to getsomeone to decide they want to withdraw it.   He stated otherwise they are tying theproperty up.  Mr. DosSantos stated they want to get this moving because they wantto get a decision on it.  Mr. DosSantos stated if she does not want to go forward, thatis fine; but if not, she must go forward with the Appeal, and “put her best footforward.”  Mr. Zamparelli agreed.  Mr. Gruen stated it is to the benefit of theTownship that it move forward otherwise she sits on the property for two years,and then decides to Appeal.  He stated he does not feel the Supervisors want it to sitthere because the House is getting worse every day.  Mr. DosSantos stated it is alsocosting the Township money every day; however, Mr. Benedetto stated this is intheory.Mr. Gruen stated someone asked him what would happen if Dr. Bentz purchased theproperty as a single-family home and then decided to sell it to Toll Bros. andsubdivide the five acres into three parcels.  Mr. Gruen stated he advised them thatshe would have to go before the Township for Land Development, and she cannotjust split the property.  Mr. Gruen stated all she can do right now without a Varianceis buy the property as-is and fix the house.  He stated if she wants to keep threehorses instead of two, she would have to come in for a Variance.  He stated she cankeep two horses and one private residence.  Ms. Kirk agreed.  Mr. Gruen stated ifthey agree to that, she does not need to come to the Zoning Hearing Board.Ms. Kirk stated if Dr. Bentz makes use of the property that otherwise complies withthe requirements of Zoning Ordinance, there is nothing to come back to the Boardfor.Mr. Benedetto stated his understanding is that there will still be three Variances –the parking Variance, the horse Variance, and the Medical Use.Mr. Gruen stated he is not saying Medical Use – he is saying Residential since it isZoned Residential.  Mr. Gruen stated if Dr. Bentz wants to build a house there, keepthe barn, and keep two horses, she does not have to come before the Zoning HearingBoard.  Mr. Benedetto agreed that is a permitted Use.Ms. Kirk stated in the future she would appreciate if Mr. Benedetto would call herdirectly as she is not doing anything to advance the interests of the Township,Amy Bentz, or any of the residents.  She stated she is simply doing her job as theattorney for the Zoning Hearing Board.
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Mr. Benedetto stated rather than calling her, he would rather everybody know andhave the information.  He stated he understands that Mr. Conoscenti andMs. Beckelman are not present.  He stated he would rather come here rather thancalling Ms. Kirk and having her explaining it just to him.  He stated he very muchappreciates Ms. Kirk’s explanation.  He stated he would rather that it is on theRecord; and if anyone wants to know what happened, they can pull the Record.Mr. Gruen asked if they are so concerned why did Mr. Conoscenti not attend themeeting, and Mr. Benedetto stated he did speak to both of them about coming.
CANCELING JUNE 3 MEETINGMr. DosSantos moved, Mr. Zamparelli seconded and it was unanimously carried tocancel the meeting of June 3, 2014 due to lack of an Agenda.
There being no further business, the meeting was adjourned at 9:15 p.m.

Respectfully Submitted,
Anthony Zamparelli, Secretary


